INDEX TO VOL. XXXIII. New Series, Vou. 13. 


ACCIDENT. 
e 1. Bioop Potsontnc—NOTICE. 


Where death resulted from blood poisoning due to a knife cut made by 
insured while trimming a corn, it was death from an accidental external 
injury within the meaning of an accident policy. 

Where such policy provides for a weekly indemnity to the insured, and 
also a death benefit for the beneficiary, no notice was required of the 
latter until her interest vested through the death of the insured. 

Where such beneficiary had no knowledge of the existence of the policy 
until it was discovered, some two mopths later, among the papers of 
insured, and notice of the death was then promptly given without 
objection, and further proofs were called for and accepted, the ques- 
tion of waiver of delay in giving notice was for the jury. 

—Nax vs. Travelers Ins. Co., 920. 


2. Eatinea Oysters. 


An accident policy insuring against bodily injuries sustained through ex- 
ternal, violent and accidental means, provided that it should not be 
liable for injuries resulting from poison, or anything accidentally or 
otherwise taken. Death was alleged to have been due to the acci- 
dental eating of spoiled oysters, which inflamed the intestines. The 
answer set up that the oysters were voluntarily eaten, and if death re- 
sulted it was because they contained ptomaine poison. 

Held, That according to the pleadings death was due to oysters volun- 
tarily eaten, and was a cause excepted from the policy, whether they 
were poisonous or not, and whether the eating of such oysters was 
accidental or not, and the company was not liable. 


—Maryland Casualty Co. vs. Hudgins, 207. 
3. EVIDENCE OF. 


The insured, under an accident policy, fell at the top of four stone steps 
leading to his office and was picked up unconscious at the bottom. 
He died four days afterward from hemorrhages, due to rupture of 
blood vessels. There was evidence that he had no disease which 
could have contributed to the fall. 


Held, That a finding that the fall was due to an accident was justified. 
—Taylor vs. General Accident Assur. Corp., Limited, 627. 


4. Gorne on Car PLATFORM. 


Going on the platform of a rapidly moving train in order to vomit, where 
the closet door of the car is locked, is not unnecessary exposure to 
voluntary danger, and does not, as a matter of law, avoid an accident 
policy which does not specifically stipulate against going on such 
platform. 

Where, under such circumstances, insured was thrown from the train and 
killed, and the policy was exempt from death resulting wholly or 
partly, directly or indirectly, from disease in any form, the temporary 
derangement of the stomach was not a disease within the policy. 
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The policy provided for double indemnity, in case of riding as a passenger 
in or on a public conveyance. 
Held, That it covered death resulting from being thrown from the plat- 
form of a car. 
—Preferred Acc. Ins. Co. of New York vs. Muir, 739. 


5. NEGLIGENCE. 


A clause in an accident insurance policy limiting the right of recovery to 
the amount of one thousand dollars, in case of death ‘‘ due to unnec- 
essary exposure to obvious risk of injury or obvious danger, * * *” 
must be deemed to include all cases of exposure to unnecessary dan- 
ger attributable to negligence on the part of the insured. The gen- 
eral principles of the law of negligence apply, and a recovery cannot 
be had for the larger amount contracted to be paid, unless the as- 
sured exercised ordinary care. 

The evidence being conflicting, the question involving the alleged negli- 
gence of the insured was properly submitted to the jury. 

—Price vs. Standard Life § Accident Ins. Co., 758. 


6. OccuPaTION oF INSURED. 


Where it was alleged, in a suit gn an accident policy, that the insured fell 
from a car, the word fall means an accidental, and not an intentional 
fall. ° 

The insured was classified in the policy as a “‘cattle dealer or broker, visit- 
ing yards, by occupation.” 

Held, That where it was necessary for him to climb on the top of cars, in 
his legitimate occupation, a clause in the policy restricting him to 
the occupancy of passenger cars was not effective. 


—Richards vs. Travelers Ins. Co., 880. 


7. SvImcrpe. 


Where the insured took carbolic acid for the purpose of frightening his 
wife into giving him money and not of ending his life, though the 
motive was unworthy, the death must be classed as accidental, and 
not self-destruction, or suicide, within the meaning of the policy. 


—Courtemanche vs. Supreme Court, I, O. F., 481. 
8. Unnecessary DANGER. 


The occupation of insured was stated in the application for an accident 
policy to be that of a cotton manufacturer, and he was so described 
in the policy, which provided it did not cover injuries through volun- 
tary exposure to unnecessary danger. 

Held, ‘That riding a steeple-chase, even as an amateur, was such voluntary 
exposure as debarred recovery for injuries received. 

Held, That knowledge by the agent that insured occasionally so rode did 
not affect the case where the liability depended on the terms of the 
policy. 

—Smith vs. Aitna Life Ins. Co., 410. 


9. Wen Over AGE. 


A policy of accident insurance declared: ‘‘The insurance under this 
oe —— is for the term of one year from the date of issue 
aah * * * applies only to persons over sixteen years of 
age, oak: ~ sixty-five years of age. Held, That the insurer was not 
chargeable for an accident happening after the person taking out the 
policy had passed the age of sixty-five years. 


— Wheeler vs. United States Casualty Co., 382. 
See AppiicaTion ; Empioyer’s Lrartury 1, 3, 4, 6; Evipence ; Surctce 1. 
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ACCORD AND SATISFACTION. See Emproyer’s Liasiriry 4. 


ACTION. 
Joint ParTrEsS—INCUMBRANCE— DENIAL OF LIABILITY By AGENT— WAIVER OF PROOF. 


1. A suit on a policy of fire insurance, originally instituted by H. and B. 
as joint plaintiffs, may, under the Florida statute of amendments, be 
properly amended so that H. shall be the sole nominal plaintiff suing 
for the use of B.; and such suit may further be properly amended so 
as to drop H. as a plaintiff therein altogether, the usee, B., being sub- 
stituted as the real and only plaintiff; and such suit, in so far as B.’s 
rights are affected by a clause in the policy sued on limiting the time 
within which suit thereon may be instituted, will be deemed and held 
to have been instituted on the date when it was first brought by H. 
and B. as joint plaintiffs. 

2. Where H., to whom a policy of fire insurance is issued, after a loss 
thereon, assigns and delivers it to B. to secure an indebtedness due 
from him to B., and for collection as his agent, with authority to B. 
to collect the same, and to deduct from the proceeds the amount of 
H.’s indebtedness up to the time of such collection, and to account to 
H. for any overplus above such indebtedness, under these circum- 
stances, held, that B., under the provisions of section 981, Rev. St., 
1892, permitting any civil action at law to be maintained in the name 
of the real party in interest, can, in his own name alone, maintain an 
action at law for the collection of such policy as the real party in in- 
terest. Held, further, that in such a case, in the event of B.’s recov- 
ery in his own name on such policy, the only claim that H. would 
have would be against B. for any balance remaining after the payment 
in full out of the proceeds of H.’s debt to B. In such case H. would 
have no claim against the insurance company. 


. If the provisions of a policy of fire insurance render it void in the 
event the insured did not own the land in fee upon which the insured 
premises stood, or in the event the personalty insured was incum- 
bered with a chattel mortgage, these avoiding facts, if existent, are 
proper matters of defense to a suit on such policy for the defendant 
to urge by plea, and it is not necessary to the maintenance of the 
plaintiff’s suit on such policy that he should negative such facts in his 
declaration. 

An agent may be authorized to deny on behalf of a fire insurance com- 
pany liability on a policy issued by such company, when he is not 
‘authorized by such company to adjust the loss, or to accept for it 
proofs of loss. 


. If an agent of a fire insurance company has authority for it to deny 
liability on one of its policies, and does so deny such liability, then it 
makes no difference whether such company has knowledge of such 
denial of liability or not; it is hound by the authorized acts of its 
agent, whether it has knowledge of such acts or not. 


. In a suit on a policy of fire insurance, where the declaration alleges 
that there was a denial of liability on the policy by the defendant 
company, it is not necessary for such declaration to allege that the 
plaintiff was misled by such denial of liability. The simple allegation 
that the defendant company denied all liability on the policy is suffi- 
cient to give to the plaintiff any advantage to be derived from a 
waiver of proofs of loss that follows, as a legal consequence, upon such 
denial of liability. The question in such a case is one purely of fact. 
Did the defendant company absolutely repudiate or deny all liability 
upon the policy sued on? If it did, then it follows, as a legal conse- 
quence, that it has waived the making of proofs of loss provided for 
in the policy. 

7. Where a local agent of an insurance company has authority to repre- 
sent the company in making contracts of insurance, in collecting pre- 
miums, and in signing policies, he also has authority to waive proofs 
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of loss, either in writing or by parol, or by matters in pais’ which 
amount to an estoppel. An insurance company cannot make its local 


agent the medium through which all the benefits of a policy flow from 
the insured to it, and then deny that he has authority to represent it 
when the benefits of the insured are involved. 


8. The acts of an agent performed within the scope of his real or apparent 
authority are binding upon his principal. The public have a right to 
rely upon an agent’s apparent authority, and are not bound to inquire 
as to his special powers unless the circumstances are such as to put 
them upon inquiry. 

g. The following stipulation in a policy of insurance: “No officer, agent 
or other representative of this company shall have power to waive any 
condition or provision of this policy except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions no officer, agent or 
representative shall have power or be deemed or held to have waived 
such conditions or provisions unless such waiver, if any, shall be 
written upon or attached hereto,” refers to the conditions which go 
to the making of the contract of insurance, and not to provisions re- 


lating to the proof of toss which are to be performed in the event of 
a loss, and consequently this stipulation does not operate to prevent 
the company from making waiver of proof of loss by conduct, or 
otherwise than by an express agreement. 


10. The legal effect of the provision in the policy of insurance sued on in 
this case that requires the assured to make proofs of loss within sixty 
days after the fire is not to make such policy void forfeited, or an- 
nulled upon a failure to furnish such proofs of loss within the pre- 
scribed time, but its only effect, in connection with another provision 
in such policy stipulating that the amount due upon the policy shall 
be payable sixty days after satisfactory proofs of loss have been re- 
ceived by the company, is that it postpones the date when the 
amount of the loss becomes due and payable, and consequently, in 
cases where the furnishings of such proofs of loss have not been ex- 
cused or waived, postpones the time within which suit may be 
brought thereon. 

11. In an action on a policy of fire insurance the plaintiff may, in different 
counts of his declaration, aver both a waiver by the company of the 
proofs of loss and a compliance with the provisions of the policy as 
to such proofs on his part, and may rely upon that one of the counts 
that the evidence establishes. The plaintiff may also insist that proofs 
of loss have been waived. notwithstanding the fact that he later fur- 
nishes such proof from abundance of caution. 


12. A special! count in a declaration for interest upon the amount claimed 
as principal, while not perhaps necessary for the recovery of interest, 
is not an improper pleading, and is not subject to demurrer. 

—Indian River State Bank vs. Hartford Fire Ins. Co., 289-40. 


See ARBITRATION 2; ASSIGNMENT 1 ; EmMpLoyEr’s LiaBrity 2; HeattH; Lrira- 
TION 1. 


ADDITION. 


ConTRIBUTION—OTHER INSURANCE. 


A policy on a school building, with privilege to make additions, and cov- 
ering the same, covers an adjoining building subsequently erected 
and connected with it. 


The addition was also insured by specific policies, 


Held, That the original policy must contribute with them under the con- 
tribution clause. 


Statements of an agent regarding additions and other insurance, and the 
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need of its indorsement, are immaterial where the policy permitted 
such insurance and additions. 

Oral waiver by an agent is ineffectual where the policy requires a written 
indorsement, and provides that no agent shall otherwise waive its 
provisions. 

Whether other insurance exists which requires contribution is a question 
of commercial law and the decisions of a State court are not binding 
on a Federal court. 

Where policies are partially concurrent the method of contribution is that 
the non-concurrent items must first be paid, and then the policies 
contribute with their remainder in settlement of the concurrent items. 

— Meigs vs. London Assur. Co., 251. 


See EmMpioyer’s Liastruity 1. 


ADJUSTER. See Acent 4; APPRAISEMENT; Booxs or Account 1; PRoors OF 
Loss 3. 


ADJUSTMENT. 
Save oF DamaGeEpD Stock. 


The insured and adjusters were unable to agree upon the loss on a dam- 
aged stock of goods. The latter then told him to read his policy and 
observe its terms. He therefore advertised the stock for sale without 
notice to the companies. The latter, learning the fact, notified him 
not to sell, that they desired to exercise their policy rights of further 
examination, and called his attention to their right to take the stock 
or have it appraised, stating that if he proceeded with the sale the 
policies would be void. The sale was persisted in, and not until it 
was finished and the goods disposed of were proofs of loss furnished. 

Held, That the policies were avoided by this violation of their conditions. 

Held, That the violation was not excused by the fact that the goods were 
deteriorating; the insured should have so notified the companies and 
thus compelled an immediate appraisement at their peril. 

—Herman Astrich vs. German American Ins. Co., 308. 


See APPRAISEMENT ; CANCELLATION 1; CONTRIBUTION; IRON SaFE 1. 
AGE. See AccipEnt 9. 
AGENCY. See Tire 6. 


AGENT. 
1. Broker as—Errect oF SranpaRD Ponicy Law. 


One who, as a broker, obtains for another from the regular agent of an 
insurance company, a policy of fire insurance, delivering it to, and 
collecting the premium from, such other, and paying the latter to 
such agent, is, as to such transaction, a general agent of such com- 
pany under section 1977, Rev. St., 1808. 


Prior to the standard policy law, knowledge of the agent of an insurance 
company, at the time of making a contract of insurance for it, of facts 
affecting the validity thereof, was in regard thereto equivalent to 
knowledge of such facts by the company. 

Independently of the standard policy law, knowledge of an insurance 
company, direct or indirect, at the time of issuing a policy of insur- 
ance, of facts respecting the subject thereof affecting the validity of 
the contract, precludes it, on principles of estoppel in pais, from tak- 
ing advantage of such facts, in case of a loss, to escape liability. 

The disability provisions of the standard policy law as to waiver do not 
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abrogate the judicial rule protecting a policyholder, upon principles 
of estoppel in pais, as to circumstances affecting the validity of the 
contract known to the insurance company at the inception thereof. 


The clause of the standard policy law expressly continuing in force the 
rule charging an insurance company with the knowledge possessed 
by its agent at the time of the delivery by him of a policy, was incor- 
porated into such law to prevent impairment of the legal effect of 
such knowledge as established by the decisions of this court. 

The effect of the rule so established and preserved is that an insurance 
company, assuming one attitude as to known facts for the purpose of 
making an insurance contract, is not permitted to successfully assume 
a different and inconsistent attitude to avoid it. 


There being no provision in the standard policy, in connection with that 
requiring proofs within sixty days after the occurrence of a loss, ren- 
dering failure to comply therewith a cause of forfeiture, such failure 
merely postpones the maturity of the claim till sixty days after such 
proofs are furnished. 

The principle last above stated was an element in the judicial policy of 
this State when the standard policy law was enacted, and was pre- 
served therein by this language, ‘The loss shall be payable sixty days 
after the notice of proof of loss required has been received by the 
company,” and by the omission therefrom of any provision making 


failure to furnish proofs within sixty days after a fire a cause of for- 
feiture. 


The provision of the policy last spoken of, that charging an insurance 
company with knowledge possessed by its agent at the time of the 
delivery of a policy, vital to the validity thereof, and that charging 
the company with knowledge possessed by its agent engaged in ad- 
justing a loss thereunder, were incorporated in the standard policy in 
order to prevent impairment of existing rules on the subject, accord- 
ing to the judicial policy of the State. 


Welch vs. Fire Ass’n of Philadelphia, 261. . 


2. Com™Misstons FoR RENEWALS. 

A contract with an agent by which he was to receive $1 per year for each 
$1,000 of insurance procured by him, so long as the policies re- 
mained in force, was not unreasonable as tieing up the future funds 
and restricting the discretion of future directors. 


A company cannot retain the renewals of such business and plead ultra 
vires against the agent’s right for an accounting, regardless of its own 
powers. 

A statutory requirement that the by-laws and notices shall state the ob- 
jects for which assessments shall be applied, and that they shall not be 
applied for other purposes, does not apply to such commissions for 


renewals. They are, at any rate, an expense incidental to the busi- 
ness. 


An agreement by a reinsuring association to continue the payment of such 
commissions is not ultra vires, 

The burden is on the company to show from its records the amount to 
which the agent would be entitled in an accounting, and cannot com- 
plain, in the absence of such showing, that the court accepted the evi- 
dence of the agent. 


—Schrimplin vs. Farmers’ Life Ass’n, 338. 
3. IncomPLETE ConTRACT TO INSURE. 


The owner of a number of houses requested an agent of several companies 
to cover them as the existing risks expired. He was informed that as 
to one house, on which a policy was about to expire, the companies 
declined negro risks, but that in case of such declination he would pro- 
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cure insurance, in that case, elsewhere, which he did. Afterward the 
agent wrote, requesting a list of the policies about to expire, and in 
reply certain properties were mentioned, not including the one in 
question, which was occupied by negroes. No specific company was 
mentioned. 

Held, That in the absence of evidence that the agent agreed to place the 
insurance in the company defendant, there was no enforcible contract. 


Held, That where the insured had knowledge that the company would not 
insure negroes, no enforcible contract could be made by an agreement 
of the agent to insure in such company. 

—Hartford Fire Ins. Co., Appellant, vs. S. Y. Trimble, Appellee, 348. 


4, Lrapintiry ror DIsoBEYING INSTRUCTIONS. 


Where an agent, authorized to issue policies, issued a policy at a lower 
rate than fixed by the company, contrary to its instructions, and 
fraudulently and purposely neglected to report the same, he is liable 
to the company, not only for the difference in the premium, but for 
any loss it might have to pay, though the risk was not in the pro- 
hibitive class. 

The case is not affected by the fact that the loss occurred within five days, 
and the company would have had no power to cancel until that time 
had elapsed, even if the risk had been reported, 

Where the agent in such case was sued for the premium that should have 
been paid, it was error to refuse to allow the plaintiff to dismiss that 
part of the action relating to the premium. 


Suit for the premium did not amount to an acceptance of the risk by the 
company which estopped it from claiming damages. 

It cannot be claimed that there was no proper proof of the amount of loss 
where the adjuster was directed by the agent to pay the full amount 
before an adjustment was made. 


The petition in the suit did not need to negative contributory negligence, 
where willful wrong was charged. 


Where the agent fails to comply with his instructions to report, and the 
evidence is sufficient to show that the principal would have canceled 
the risk if the facts had been known, the measure of recovery is not 
simply the difference in the premium, but the loss suffered by the 
principal. 

—Continental Ins. Co. of N. Y. vs. Clark et al., 873. 


5. OWNERSHIP OF BUSINESS OF. 


The former local agent of the complainant company, having other com- 
panies in his agency, was permitted to keep duplicates of his daily 
reports on blanks furnished by the company, instead of entering them 
on the policy register which it furnished. The agent also had an ex- 
piration book, in which he entered memoranda of the different poli- 
cies which he issued, under the names of the different companies, and 
which he had not received from the complainant. The agent sold his 
business to the defendant agent, but the company refused to transfer 
to him its agency, and enjoined him from using any of its papers in 
his possession, or information derived from the same, and secured a 
judgment below that it should recover the same. 

Held, That the plaintiff was entitled to the injunction and judgment so far 
as they related to the daily reports and other books and papers fur- 
nished by it. But the Register was the property of the agent, and he 
was entitled to use any information which it contained. 

Held, That the business of the agency was the property of the agent in so 
far as he was able to control it. and that he owed no duty to the com- 
plainant as to the renewals of policies in force, but had no right to 


1 
| 
i 
| 
i 
H 
i 











1064 Insurance Law Journal. 


disturb or solicit the cancellation of such policies while they con- 
tinued in force. 


—National Fire Ins. Co., Respondent, vs. Benjamin E. Sullard, Appellant, 1046. 
6. Pace or Busrngess OF—CLASSIFICATION OF INSURANCE. 


While an agent’s place of business is not necessarily the place of business 
of his principal, yet, where the business of the principal is conducted 
at the agent’s place of business, and at no other place, the place of 
business of the agent is the place of business of the principal. 

Where an insurance agent represents several companies in a given city, 
and transacts their business in an office maintained at his own ex- 
pense, this office is the “place of doing business” of such of the com- 
panies as have no other place in such city for the transaction of their 
business. 

A corporation is not a citizen, within the meaning of that clause of the 
Fourteenth Amendment to the Constitution of the United States, 
which prohibits the states from making or enforcing any law which 
abridges the privileges or immunities of citizens of the United States. 
It follows that Civ. Code 1895 (§ 2110), embracing what is commonly 
known as the ‘Dodson Law,” regulating the contracts of insurance 
companies, does not violate that clause of the Fourteenth Amendment. 

The General Assembly may, for purposes of legislation, classify persons or 
subjects, provided the classification is not arbitrary or unreasonable. 
The law referred to in the preceding note does not make an arbitrary 
or unreasonable classification, because it is limited to insurance com- 
panies, and because it excludes from its operation losses sustained by 
reason of the destruction of specified kinds of personal property. 

The evidence warranted the verdict, and there was no error requiring a 
new trial. 


—tna Ins. Co. of Hartford vs. Brigham, 941. 
7. Recovery or Premium By—OTHER INSURANCE, 


An insurance agent, at the request of insured, who agreed to pay the pre- 
miums, procured policies of the standard form prescribed by the 
State, providing that they should be void in case of other insurance. 
The insured had such insurance. The agent paid the premiums to the 
company. The insured, after keeping the policies some time, re- 
turned them, denying that he had ordered them. The policies were 
canceled by the company, and the agent charged the usual short rates. 


Held, That the agent was entitled to recover this amount from insured, 
even though the policies were void. Nor could the insured recoup 
for damages without pleading breach of warranty as a set-off. 


—De Wolf vs. Washington, 236. 


See Action; APppPLicaTION 5, 8, 11; AssiGNMENT 1 ; BENEVOLENT SoctreEty, 1, 13; 
CANCELLATION 2, 6, 7, 8; Empioyer’s Liasrnity 6; ForecLosurE; INcum- 
BRANCE; Iron Sare 1, 2; Limitation 2; OTHER INstRANCE 2, 4, 5, 8; PRe- 
mium 5, 11, 13, 14, 17, 18, 19, 20, 23; Repare 1,2; Risk 4; Titre 3, 4, 5, 
+o 

AGENT’S BOND. See Surety. 


ALTERATIONS. See Emproyer’s Liasiuity 1. 
ANNUITY. See Fravp 1. 


APPLICATION. 
1. ANSWER AS TO PREGNANCY. 


The original application contained the questions, ““Are you pregnant?” 
which was answered “ No,” and, “Are you now in sound health?” 
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which was answered “Yes.” Subsequently the insured, for the pur- 
pose of increasing the benefit under the rules of the society, signed a 
health certificate prepared by itself, in which she stated that she was 
in her usual good health, and not afflicted with any disease, so far as 
known, and in as good health as when originally examined, and 
directed the certificate to be filed with her application and become a 
part of it. 

Held, That the certificate must be construed most strongly against the in- 
surer, and its Janguage construed in a non-technical sense as it would 
naturally be understood by insured. 

Held, That though pregnancy might, from an insurer’s standpoint, be not 
a condition of good health, it did not make the statement either false 
or fraudulent; the insured had a right to construe the latter as it 
would be generally understood. 

Held, That the direction as to filing and making the statement part of the 
application did not reaffirm the statements in the latter. 

—American Order of Protection vs. Stanley, 193. 


Digest Index, 1904. 


2. ATTACHMENT TO Poticy. 


An accident policy, which insures also against accidental loss of life, is a 
life insurance policy within the statute requiring a copy of the appli- 
cation to be attached to the policy in order to be admissible as evi- 
dence. 


On a blank form of application, printed on the back of the policy, ap- 
peared the marginal words, “I accept this as a copy of my application, 
but I agree that the original shall be admitted as the correct applica- 
tion if the copy varies therefrom.” 


Held, Where the contents were not a copy of the original signed by in- 
sured, and there was no evidence that he ever saw it, that it was an 
ineffectual attempt through waiver by insured to evade the statute. 


—Zimmer vs. Central Accident Ins. Co., 833. 


3. BREACH OF WARRANTY. 


Where a policy of life insurance makes the answers and statements con- 
tained in the application warranties, and constitutes them a part of the 
contract, an untrue statement concerning a matter of fact that is or 
ought to be within the personal knowledge of the applicant consti- 
tutes a breach of the warranty and renders the policy void. 

A paid-up policy calling for unconditional payment of a certain sum to 
the executors, administrators, or assigns of the insured at his death, 
with reservation to the insurer of the right to pay the money to any 
person who has incurred expense on behalf of the insured, held to con- 
stitute ‘insurance in force upon his life,” within the meaning of an 
application for information upon that point. 


Appended to the policy in suit was what purported to be a copy of the 
application upon which it was issued, but the copy was not referred to 
in the body of the policy. There being a variance between the origi- 
nal application and the copy, held, that the original application must 
control. 


A policy of life insurance made the answers and statements contained in 
the application a part of the contract, and declared them warranties. 


One part of the application declared that the answers and statements con- 
tained in it, together with those made to the medical examiner and 
contained in a separate part, should be the basis of the contract of 
insurance, and become part of the contract. Held, That the statement 
to the medical examiner, signed bv the applicant, is to be deemed a 
part of the application referred to in the policy, and made a part 
thereof. 

—Dimick vs. Metropolitan Life Ins. Co., 3 
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4. EvIpENCE oF PHYSICIAN. 


Where the question before the jury is the truth or falsity of answers as to 
health, in application, the opinion of a physician called as witness for 
the plaintiff as to the proper treatment of the disease or as to the 
effect which certain undisclosed symptoms would have on his esti- 
mate of the character of the risk, are not admissible on cross-exami- 
nation. 


Evidence is admissible to show that insured had consumption within a 
year of the issue of the policy, from which he died, after showing that 
he had been treated for the disease, and where in such case the state- 
ment in the application was that he had never had spitting of blood or 
serious illness, the statements were material, and, if false, avoided the 
policy. 

—Murphy vs. Prudential Ins. Co. of America, 36. 


5. Fatse ANSWERS BY AGENTS. 


The application contained a declaration and warranty “that the answers 
and statements contained in it, and those made to the medical ex- 
aminer, are full and true, and are correctly recorded, and that no in- 
formation or statement not therein contained, received, or acquired at 
any time by any person shall be binding upon the company, or shall 
modify of alter the declarations and warranties therein contained; 
that the persons who wrote in the answers and statements were and 
are our agents for the purpose, and not the agents of the company, 
and that the company is not to be taken to be responsible for its 
preparation, or for anything therein contained or omitted therefrom; 
that any false, incorrect, or untrue answer, or any suppression or con- 
cealment of facts in any of the answers, shall render the policy null 
and void.” 

Held: Assuming, but not deciding, that with respect to the insurance so- 
licitor and medical examiner, employees of the company who wrote 
the answers, the stipulation was inefficacious to constitute them agents 
of the applicant, yet the clauses quoted constituted a plain limitation 
upon the authority of the company’s agents, of which the applicant 
was required to take notice, and by which he was bound. 


In such a case, untrue answers entered by the solicitor and by the medical 
examiner, and signed by the applicant, constitute a breach of warranty 
and render the policy void, provided the answers are of such a char- 
acter as by the contract are made warranties. 


The common law of New York is not otherwise, at least, so far as an- 
swers written by the insurance solicitor are concerned, the answers 
being such as the applicant himself was at liberty to insert. 


—Dimick vs. Metropolitan Life Ins. Co., 4. 
6. MISREPRESENTATION AS TO HEALTH. 


Parties to the insurance contract are not restricted in the provisions 
which they may incorporate in the absence of statutory prohibition, 
and the warranty of their truth makes them material, whether other- 
wise so or not. 


Where a party refused to accept a policy on account of its provisions, and 
these are subsequently changed, and he accepts it, this is proof, in 
the absence of fraud, that he had knowledge of its terms. 

The insured agreed in the application, which was made part of. the con- 
tract, that his statements to the medical examiner were warranted to 
be true. He stated that he had last consulted a certain physician for 
a cold, whereas he had subsequently consulted another for a severe 
cough and the grip. 

Held, That this was a breach of warranty, and there could be no recovery. 

—Duwyer vs. Mutual Life Ins. Co., 854. 
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7. MISSTATEMENT OF OCCUPATION. 


Whiere the application is made part of the policy, and the basis of the 
contract, and provides that an answer must be strictly true, under 
penalty of forfeiture, an answer not so strictly true will avoid the 
policy. 

The burden is on the plaintiff to prove the truth of such answers, when it 
is denied. 


An answer that insured was a lockmaker, when he had been for a short 
time in a factory of that kind, to learn the trade, but had been laid off 
and for three months had been doing jobs in livery stables, was a 
breach of warranty. 


—Fell et al. vs. John Hancock Mut. Life Ins. Co., 1044. 


8. PayMENT oF PREMIUM TO AGENT. 


Where there was substantial evidence sustaining the view that a written 
application had been accepted by the company, though no policy had 
been issued, though there was also substantial evidence to the con- 
trary, the finding to that effect by the jury will not be disturbed. 


Where the premium was paid by the agent in cash to the company, it was 
of no consequence that the insured was given credit by the agent. 
—AHerring vs. American Ins. Co., 558. 


9. PHoToGRAPHIC Copy. 


A statute requiring a copy of the application to be attached to a policy is 
sufficiently complied with by a photographic copy which, though re- 
duced in size, is legible. 

—Arter vs. Northwestern Mut. Life Ins. Co. of Milwaukee, 852. 


10. REPRESENTATION AS TO HEALTH. 


Where the application was a warranty, in which answers untrue in any 
respect forfeited the policy, any substantial misstatement in an an- 
swer purporting to be complete justifies the forfeiture of a policy is- 
sued on the faith of such statement. 


The insured stated that he had never been an inmate of a hospital. His 
physician testified that he had been sent to a hospital simply in order 
that he might be able to give him better care, and entered his malady 
as rheumatism, simply to qualify him for entry; that he was his 
private patient there during one or two weeks. 


Held, That he was an inmate within the meaning of the application, and 
his answer was a breach of warranty. 


—Farrell vs. Security Mut. Life Ins. Co., 679. 
11. Stratus or AGENT—PAYMENT OF PREMIUM. 


Certified copies of application and other papers of a company of another 
State are admissible as evidence. 


Where the party procuring the insurance testified that an application to 
the company for which he was working being rejected, he procured 
from the insured an application to another company, for which he 
was not the agent, and made the application through the general 
agent of that company and delivered the policy, it was a question for 
the jury whether he was the agent of the company within the statute 
making a party who solicits in behalf of a company, or transmits the 
application, or delivers the policy, the agent of the company, if com- 
pensated. 

Where the application stated that insured had never been rejected, and was 
in good health, and the agent knew of her rejection, and that she had 
palpitation of the heart, and that the health of one sister and cause 
of death of another were not as stated in the application, it was a 
question for the jury whether there was such collusion between the 
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agent and insured as would relieve the company from responsibility 
for his knowledge. 

Where it appeared from the record that the first premium was paid on the 
issue of the policy, it cannot be claimed that it was paid some months 
later, when the insured was at the point of death. 

—Speiser et al. vs. Phoenix Mut. Life Ins. Co., 200. 


12. WARRANTY AS TO HEALTH. 


A warranty by an insured, in his application for insurance, that “no pro- 
posal or application to insure my life has ever been made to any com- 
pany or agent upon which a policy has not been issued of the amount 
applied for,” is the warranty of a fact relating to a matter upon which 
the insured could fully answer, and, if false, avoids the policy. 

Quere: Whether a warranty by the insured that he has never had 
“pneumonia” is the warranty of a fact relating to a matter upon which 
the insured could fully answer, or only to the fair sense of the ques- 
tion; namely, to the belief of the insured, within the rule stated, in 
Henn vs. Metropolitan Life Ins. Co., 51 Atl., 689, 67 N. J. Law, 310. 

—Finn vs. Metropolitan Life Ins. Co., 472. 


See Benevotent Society 1, 13; INcumBRANCE ; OccupaTION; Premium 21; Trm- 
PORARY INSURANCE. 


APPRAISEMENT. 
Save oF SaLvaGE By INSURED—WAIVER BY ADJUSTER. 


The policy stipulated for an appraisement in case of failure to agree as 
to the loss, and for an estimate and satisfactory proofs of loss, and 
that the insured should exhibit, as often as required, the remainder of 
the property to a party designated by the company, and that the lat- 
ter might take all or part of the property at its appraised value, or re- 
place the same within a reasonable time within thirty days after 
receiving proofs of loss. 

Held, That where insured, after filing proofs, but before their receipt by 
the company, upon the failing of the parties to agree, advertised and 
sold the property against the protest of the company, the latter was 
deprived of its rights to further examination and appraisement, and 
replacement, and was released from liability under the policy. 

Where some policies were on merchandise and fixtures, and others on 
fixtures only, and after the insurance on merchandise had been for- 
feited one of the adjusters who was acting for the companies called 
for proofs as to furniture and fixtures, a compliance with the request 
by sending such proof to all the companies was not a waiver of for- 
feiture in the case of a policy covering merchandise only. 

—Astrich vs. German-American Ins. Co. of New York, 925. 


See ADJUSTMENT. 


ARBITRATION. 


1. Lrurration. 


The policy stipulated for arbitration, in case of failure to agree, and that 
the company should not be held to have waived any provision of the 
policy by any act relating to the appraisement. 

Held, That where the arbitrators fail to agree, without fault of insured, 
the limitation of time for bringing suit began to run from the failure 
of the appraisement, and an action begun after the twelve months 
stipulated in the policy was not too late. 

— Fritz vs. British America Assur. Co., 596. 
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2. Riexut or Action. 


Where the policy provided that, in case of disagreement, the amount of 
loss should be ascertained by appraisers stating the sound value and 
damage, and, after the loss a separate agreement was made to sub- 
mit the extent of the damage to arbitration, reserving any question 
as to the liability of the insurer, the agreement did not bar right of 
action by the insured to determine the liability of the company. 

A stipulation in a standard policy by which it is sought to deprive insured 
of a right of action must be strictly construed. Where there was no 
disagreements, and a separate agreement was made to arbitrate, in- 
volving other substantial conditions than those in the policy, it 
avoids the effect of the policy provisions regarding arbitration. 

Where such attempted arbitration failed through the withdrawal of the 
representative of the insured, on account of the unreasonable delays 
of the representative of the insurer, which was not objected to by the 
insurer, the latter is estopped to set up the attempted arbitration as 
a bar to action by the insured. 

An umpire has no right to send an employee to hear the evidence at an 
arbitration from which he is absent, and base his conclusions on the 
employee’s report. 

—British America Assur. Co. vs. Darragh, 577. 


3. WHEN Vorp. 


Action to set aside the award of arbitrators, and to recover on fire insur- 
ance policies the amount of the plaintiff’s loss by reason of the de- 
struction by fire of the property therein described. Held:— 

That the plaintiff was entitled to appear before the arbitrators, and to be 
heard, and to offer evidence touching his loss. A denial of such right 
by the arbitrators is a ground for setting aside their award. 

—Redner vs. New York Fire Ins. Co. et al., 780. 


ASSESSMENT. so Dvurs; BENEVOLENT Society 7, 9, 11; INsuraBiE INTEREST 
2; Mutrvuat Company; OTHER henienned 5. 


ASSESSMENT COMPANY. 
CHANGE TO LEVEL PREMIUM. 


The articles of association of an assessment company provided that they 
might be amended, and they were afterwar@ amended by provisions 
permitting the issue of policies on the stipulated premium plan, with 
a legal reserve and Jevel premium. Authority was given by an act oi 
the Legislature to change the plan of business from that of an as- 
sessnient to an old-iine level-premium plan. 

Held, That the change of plan was not a violation of the vested rights of 
certificate holders who declined to change their contracts, although 
their assessments might be increased through the diminution of the 
number of those who would otherwise be assessed. 

Held, ‘That the company was empowered to bind its members by such a 
change of plan when adopted in accordance with its charter by a 
majority of the members 

—Wright and Truby, Appts., vs. Minnesota Mut. Life Ins. Co et al., Appel., 542. 


ASSIGNEE. See Insurasie INTEREsT 2. 


ASSIGNMENT. 
1. Consent—ACTION. 


There was evidence that an agent of the company agreed with an assignee 
for the benefit of creditors, in consideration of the promise to pay the 
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unpaid premium, to insure the assignee’s interest in the property, 
either by a proper indorsement on the policy, or, if that could not be 
procured, by a binding slip. 

Held, That the action should have been for damages for breach of con- 
tract, and not a suit on the policy, where there was no proof of the 
valid transfer or continuance of the policy under its provisions, and 
such suit must fail where, although the proof would authorize recov- 
ery, there was no amendment to conform the pleadings to the evi- 
dence. 

Held, That where no agreement to insure was pleaded, it was error to sub- 
mit the case to the jury on the theory that the plaintiff might recover 
if such an agreement was made. 


—Northam vs. Dutchess County Mut. Ins. Co., 283. 


2. INSoLVENCY—INSURABLE INTERETS. 


The assignment of a policy on his life, payable to himself, made in good 
faith, while the assignor is solvent, is not affected by his subsequent 
insolvency, whether for a valuable consideration or not. 

The assignee in bankruptcy has no ground for canceling such assignment 
where the insured had none. 

Where the premiums are paid by insured in such case, his insurable inter- 
est is sufficient to sustain the policy regardless of interest of the as- 
signee. 

A sister-in-law who is a member of insured’s household, to whom, ap- 
parently, money was owing, takes a good title by assignment in the 
absence of evidence to show that it was a gambling transaction. 

—King vs. Cram et al., 397. 


3. INsuRABLE INTEREST IN MANAGER OF CORPORATION. 


A corporation of which the insured was manager was indebted to the 
plaintiffs upon promissory notes for money advanced. The policy 
was assigned to the plaintiffs as security for the notes, and provided 
that no assignment should be valid unless a copy was filed with the 
company and should be subject to proof of interest. 

Held, That it could not be said as a matter of law that the assignee had no 
insurable interest in the manager of a corporation to which he had ad- 
vanced funds. 

Held, That insurable interest was not necessary to the assignment of a 
policy which was valid in its inception, where such assignment was 
not a cover for a mere gambling transaction. 

Held, That the limitations on the assignment were for the protection of 
the company, and payment by it into court was a waiver. 

Held, That where the notes were renewed with the consent of the bene- 
ficiary, he could not claim that the assignment was released as a se- 
curity by the renewal. 

— Mechanics’ Nat. Bank vs. Comins et al., 49. 


ATTORNEY’S FEES. 
CONSTITUTIONALITY OF PLEADING. 


Chapter 4173, p. 101, act approved June 3, 1893, which authorizes the re- 
covery of attorney’s fees in certain cases against insurance companies, 
is constitutional, 

The attorney’s fees provided for by chapter 4173, p. Io1, act approved 
June 3, 1893, may, under the second section of that act, be recovered 
in the same suit and included in the same judgment as the amount 
due upon the policy of insurance. 


Chapter 4173, p. 101, act epproved June 3, 1893, which authorizes the re- 
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covery of attorney’s fees in certain cases against insurance companies, 
was not repealed by chapter 4677, p. 33, act approved May 31, 1899. 

Chapter 4677, p. 33, act approved May 31, 1899, does not deprive the in- 
surer of the right to plead that the fire was caused by the criminal 
conduct of the insured, or that the insurable value thereby required 
to be fixed and written in the policy was procured to be so fixed by 
fraud on the part of the assured. 

Chapter 4677, p. 33, act approved May 31, 1899, is not repugnant to the 
Constitution of this state, nor to that of the United States. 


Leave to amend a pleading may be granted during a term of court with- 
out notice to the opposite party of the application therefor, even 
though the cause has heen submitted upon demurrer by brief at such 
term. 

Where an amendment of the declaration is permitted, pending the hearing 
of a demurrer thereto the court should permit the defendant to plead 

“ or demur to the amended declaration, and it will be error for the 
court to apply the demurrer cn file to the amended declaration with- 
out defendant’s consent. 

Errors without injury are not ground for reversal. 

— Hartford Fire Ins. Co. vs. Redding et al., 997. 





BENEFICIARY. See Fraup 1; Inpusrriat Poricy; Wrre’s Poticy 2. 


BENEVOLENT SOCIETY. 
1. ANSWERS IN APPLICATION AS TO OccCUPATION. 


In an action to recover upon a benefit certificate issued to plaintiff’s in- 
testate by the fraternal beneficiary society known as the ‘‘ Modern 
Samaritans,” it appears (1) that bartenders and others engaged in the 
business of selling intoxicating liquors are ineligible to membership, 
and are prohibited from joining; (2) that the insured in the benefit 

: certificate here involved was at the time he applied for membership in 

; the society a bartender; (3) that he truthfully stated to the agent of 

the society who solicited him to join the same that he was a bartender, 

and also a-painter; (4) that the agent who filled out the application 
for membership failed to record therein the whole truth respecting 

such occupation, and inserted that his only business was that of a 

painter. But the evidence is sufficient to make the question whether 

the insured knew his application contained untruthful statements in 

‘this respect one of fact for the jury to determine, and it is held that:— 


If he knew that untruthful answers to material questions were contained 
in his application, as delivered to the society for its action, his contract 
of insurance would be invalid, and not binding upon the society, not- 
withstanding the fact that the agent who procured him to join the 

same knew all the facts. 
The test in determining whether questions contained in an application for 
; insurance are material is, would the knowledge or ignorance of the 
facts sought to be elicited thereby materially influence the action of 

the insurer? 





—Mattson vs. Modern Samaritans, 358. 


2. By-Laws ConstrueD. 


Feiber, a member of Chalmette Council of the American Legion of 
Honor, failed to pay the regular monthly assessment fixed by the 
fifty-fourth and fifty-sixth by-laws of the association, which fell due, 
without notice, on the 31st of October, 1901. On the 26th of Novem- 
ber he died, his assessment being still unpaid. Non-payment of the 
assessment of itself operated, under the by-laws of the association, an 

immediate suspension from the order, and a deprivation of all the 
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benefits from his policy, should a member die while under suspension. 
The by-laws referred to were self-enforcing and binding. The provi- 
sions of the by-laws relative to notice of calls for assessments have 
no reference to notice to individual members of calls for regular 
— assessments: Maginnis vs. Aid Association, 43 La. Ann., 
1138. 


—Feiber et al. vs. Reme Council A. L. H., 708. 
3. Drvorcep WIFE. 


The by-laws of a benevolent society provided that a beneficiary might be 
a member of insured’s family, or related by blood, or a dependent. 
The wife was named as beneficiary, and retained the certificate, but he 
was subsequently divorced and remarried, but continued to support 
her and their children. 


Held, That she was entitled to the fund. 
—Brown vs. Grand Lodge A. O. U. W., 1028. 


4. EvimpENnce or Puysictan. 


A benevolent society, organized under acts of Congress, issued a member- 
ship certificate to a resident in New York, through its officers in an- 
other State, and which provided that it was not to take effect until 
accepted by the applicant. The acceptance, which was signed by the 
applicant in New York, provided that it was accepted, subject to the 
conditions in the certificate, among which was a waiver for himself 
and his representatives of any law prohibiting any physician attending 
him from testifying. 

Held, ‘That the contract was subject to the laws of New York, and the 
waiver was ineffectual to permit such testimony under the statute of 
New York, which requires the personal waiver by the representatives 
themselves. 

Held, That where a physician is called to treat an alleged suicide against 
the will of the latter, and in spite of his opposition administers a hy- 
podermic injection, he is an attending physician within the statute, 
and any information which he thus acquires is barred by the statute. 

Meyer vs. Supreme Lodge K. P., 446. 





5. Hazarpous OccupPatION. 


The application in a benevolent society bound the applicant not to engage 
in any occupation deemed extra-hazardous by the directors and their 
successors, and that he would conform to the existing by-laws and 
those at any time hereafter adopted. The charter provided that any 
member thereafter engaging in an occupation deemed extra-hazardous 
should forfeit his meinbership. 

Held, That a subsequent rule, making the occupation of switchman extra- 
hazardous, though not in the list of such occupations when the mem- 
ber joined, was reasonable, and he was bound by it. 

—Gilmore vs. Knights of Columbus, 769. 


6. Non-PayMENT oF DUEs. 


Non-payment of dues when due, where the constitution and by-laws pro- 
vide that in such case it shall be void, works a forfeiture without any 
action by the society, and the fact that the member was unconscious 
and delerious when they became due does not excuse payment. 

Such certificate cannot be renewed after the death of insured. 


A custom of receiving dues five days after due, by a clerk of a local branch, 
if the member is in good health, is not evidence of forfeiture. 

Where a by-law provides that such branch shall pay the dues of a sick’ 
member who is unable to do so, provided he notify the clerk in 
writing, any person knowing the facts may give the notice, but 
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failure to state in it the inability of the member is a fatal defect, and 
in such case a submission of the question as to the giving of the no- 
tice is error. 


An instruction that the jury may infer from the evidence of receipt of mail 
by the clerk at an office where a notice was directed, that -he received 
it, is a comment on the evidence which is erroneous. 


—Smith et al. vs. Sovereign Camp of Woodmen of the World, 97. 
7. Rescission oF ContTRACT. 


A benevolent society illegally changed its by-law, and, reducing the 
amount of its certificates below that which it had contracted to pay, 
levied an assessment on the new basis, which plaintiff did not pay, 
and he was suspended. Some three years later, discovering the ille- 
gality, the by-law was amended to apply only to new certificates, and 
providing for the payment of the old on the original basis. 

Held, That the member was entitled to treat the contract as rescinded, 

and to recover payments already made. 


Held, That the fact that many members had withdrawn, and new ones 
had joined during the delay of a year in bringing suit was not such an 
injury to the company as would render the delay fatal, nor would an 
offer to restore him to membership upon payment of his past assess- 
ments affect the case. 

—McAlarney vs. Supreme Council A. L. H., 906. 
8. Rersciss1on oF CONTRACT. 


Where a benevolent society is not injured by the delay, the right of a 
member to rescind his contract and recover back money paid, on the 
ground of an illegal by-law reducing the benefits, is not lost by such 
delay so long as no assessments were afterward paid, or anything 
done to mislead the society. 

A by-law limiting the time for bringing suit, which is shown to relate 
only to recoveries on certificates after the death of a member, cannot 
be invoked against such right of rescission. 


—Supreme Council A. L. H. vs. Daix, 815. 
9. ReEsciss1on oF CONTRACT. 


A benevolent society illegally adopted a by-law reducing the amount 
originally payable on the certificate of its members, and adjusting the 
assessments to the new basis. Notice of the same was given to the 
plaintiff, a member, who refused to acquiesce, protested, and declared 
he would pay under protest, and offered: to pay under the old rate. 
After thus paying for more than two years, he notified the society of 
his rescission of the contract, and demanded the return of assessments 
paid before the passage of the by-law. 

Held, That while he could not recover payments voluntarily made after the 
passage of the by-law, he was not bound by his declaration that he 
should insist on performance, and where the society was not misled 
or prejudiced by the delay, might recover his previous payments. 


—Lippincott vs. Supreme Council A. L. H., 987. 
10. Recovery mn Case or MuRDER. 


The rules of a benevolent society provided that the benefit should be 
payable to the person designated by the member in the certificate, 
and might be made payable to certain designated classes of relations. 
By the statutes regulating these societies certain classes of relatives 
are also designated who may be made payees, such as the widow, 
heirs, etc. 

Held, That where the certificate was on the life of the wife, and was pay- 
able to her husband, and she was murdered by him, recovery on the 
certificate was not thereby defeated. 

VoL XXXIII.—68. 
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Held, That the criminal act merely placed the beneficiary outside the 
class designated by the statute, and the legal heirs might recover as 
being next in order, though the certificate was payable specifically to 
the beneficiary. 


—Supreme Lodge Knights § Ladies of Honor vs. Menkhausen et al., 639. 


11. ReEpvucED ASSESSMENT. 


A benevolent society passed a by-law in violation of the contractual rights 
of its members, reducing the amount of its benefits. 


Held, That a member who, after notice of the by-law, paid the reduced 
assessment provided by the by-law, after notifying the society by let- 
ter that he did not consent to the reduction, when the society refused 
to receive larger payments, did not thereby assent to the reduction, 
and the beneficiary was not precluded from recovering the original 
amount. 

Where there was evidence of such letter being mailed and the company 
did not deny receiving it, the admission of a press copy given to the 
beneficiary by insured was not error. 

A letter from the secretary to an agent, instructing him that only reduced 
assessments would be acccepted was admissible as evidence to excuse 
a tender of the original amount by the insured. 

—Supreme Council A. L. H. vs. Champe, 406. 


12. Srarvutrory Morrauity TABLE AND Rates. 


“An act regulating fraternal beneficiary societies” is a title broad enough 
to include a section regulating the rates of such societies, under a 
constitutional provision that no bill shall embrace more than one sub- 
ject which shall be embraced in the title. 


A law requiring the adoption by subsequent societies of rates based on the 
“Fraternal Congress Mortality Table,” sufficiently incorporates that 
table in the act, and the fact that it was prepared by parties having no 
official relation to the Legislature does not affect the case. 


The Legislature is competent to determine what rates shall be adopted. 
The question is not necessarily a judicial one, to be decided by evi- 
dence. 

A constitutional prohibition against granting privileges to any corpora- 
tion which do not belong to all is not violated by limiting such rates 
to subsequently formed societies, nor because the limitation is im- 
posed only on domestic corporations is it a violation of a constitu- 
tional provision that no foreign corporations shall be permitted to do 
business on more favorable terms than domestic corporations. 

—State vs. Fraternal Knights § Ladies, 984. 


13. Surricrency or APPLICATION—MEASURE OF RECOVERY. 


The articles of incorporation of a benevolent society required the applica- 
tion should be made by the party desiring to become a member, and 
the by-laws required that it should be personally signed by him, 

Held, That an application made in good faith and signed by insured’s 
brother, under his authority, and ratified by insured, afterward sub- 
mitting to a personal examination was sufficient compliance. 

Held, That the issue of a certificate by the agent, with knowledge of the 
facts, waived the requirement of a personal signature. 

Where the articles of incorporation provided that the beneficiary was en- 
titled to a sum equal to that realized from an assessment upon all the 
members at the time of death, and the certificate stipulated for a defi- 
nite sum, as provided in the articles, the judgment should be for a 
definite sum, not for an order to make and pay over the proceeds of 
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an assessment. The burden is on the society to show that an assess- 
ment would not have produced the sum named. 


The action in this case was not premature. 


—Thornburg vs. Farmers’ Life Asa’n of Des Moines, 967. 
See SuicrpE 1. 


BLANKET POLICY. See Conrrisution. 
BOND. See Friveriry 1, 2, 4. 


BOOKS OF ACCOUNT. 
1. SvuFFICIENCY OF WAIVER BY ADJUSTER. 


A provision in a fire insurance policy that a merchant will keep books, 


showing the purchase and sale of goods for cash, credit and exchange, 
and produce the same, with the last inventory, in case of a loss, may 
be waived; and when an agent who issued a policy was informed, 
after the contract was made, as to the system of bookkeeping used by 
the insured, which did not include a cashbook, and then stated that 
the system was all right, and would be satisfactory, the insurance 
company cannot, after a loss, defend on the ground that a cashbook 
was not kept, but the requirement will be deemed to have been 
waived. 


Where the adjuster of a fire insurance company, after a loss, learns of a 


non-compliance by the insured with a provision of the policy with 
regard to keeping books, and, instead of declaring a forfeiture there- 
for, negotiates with the insured for the making of other and better 
proofs, extends the time to make proofs, and requires the insured, at 
some trouble and expense, to submit to an examination under oath as 
to the fire and the property destroyed, the company will be deemed 
to have waived the right of forfeiture. 
—German Ins. Co. of Freeport, Ill. vs. Allen, 832. 


2. Wuat ARE Nor. 


Where the insured kept only a journal ledger, in which, at intervals of 


several days or a week, were entered, as of each day, the average 
daily cash receipts and expenditures of the intervening days, and in 
which practically no entries had been made for about six months, buta 
record of the cash sales had been preserved in the shape of loose strips 
from the cash register; this was not a compliance with the policy 
provision that books should be kept which would clearly and plainly 
present a complete record of business transacted. 


— Monger § Henry vs. Delaware Ins. Co. of Philadelphia, 379. 


3. WHEN A WARRANTY—PLEADING. 


1. In an action on a fire insurance policy under the declaration prescribed 


by section 61, c. 125, Code 1899, if the defense is because of failure of 
the insured to comply with, or his violation of, any clause, condition, 
or warranty of the policy, though a precedent condition to recovery, 
no evidence is required of the plaintiff of his compliance therewith, 
unless the defendant file the statement required by section 64 of said 
chapter, specifying the clause, condition, or warranty not kept or 
violated. When such statement of defense is filed, the burden of 
proof to show compliance with the clause, condition, or warranty 


‘ specified in it, if a condition precedent to recovery, is upon the plain- 


tiff: Point 15 of Schwarzbach vs. Protective Union (25 W. Va., 622), 
overruled, 


2. A statement under Code 1899 (c. 125, § 64), specifying a clause, condi- 


tion, or warranty of a policy of fire insurance not complied with or 
violated by the insured, is not a plea, governed by strict principles, 
but only a specification, and is not open to demurrer for insufficiency. 
If too vague, evidence under it may be excluded. 








1076 Insurance Law Journal. 


3. A clause in a fire insurance policy binding the insured to furnish for 
examination books of account, bills, invoices, and other vouchers is 
a promissory warranty, and compliance with it in case of loss is a con- 
dition precedent to recovery, unless waived, or compliance with it is 
impossible. 
—L. Rosenthal Clothing § Dry Goods Co. vs. Scottish U. § N. Ins. Co., 532. 


BROKER. See AGeEnr 1. 
BURGLARY. See Five ity 3. 
BY-LAWS. See BENEVOLENT Society 2. 


CANCELLATION. 


1. ADJUSTMENT OF Loss, 


The insured agreed with the adjusters of the various companies concerned 
to accept 50 per cent of the face of the policies. The defendant com- 
pany claimed that it had canceled $750 of the original $1,250 insured 
under its policy by a letter sent to the insured stating that it was 
obliged to thus reduce its risk, and inclosing a slip to that effect, with 
a request that it be attached to the policy. The insured objected to 
this, and insisted that he had never received the letter. But he ac- 
cepted payment from the other companies, and swore to proofs of 
loss to defendant company stating the amount of the policy to be $500, 
and the amount claimed to be $250, which he agreed to accept and 
discharge the company from all liability. A draft for that amount was 
sent, which he returned, and sued for 50 per cent of the original sum. 


Held, That the insured was not bound by the request to reduce without 
proof that after receipt of the letter he acquiesced in the reduction, but 
he was bound by the final settiement in the absence of fraud. 


Held, That a previous agreement that the investigation of the loss should 
not waive the rights of the parties did not affect the settlement. 


—McLean vs. American Mut. Fire Ins. Co. of Des Moines, 973. 
2. By AGENT WHEN CoMPLETE. 


A fire insurance policy gives right to the company to cancel it on five 
days’ notice. The company instructs its local agent to take up the 
policy for cancellation and the agent informs the assured that the 
company elected to cancel the policy, and stated to him that he 
would procure him a policy in another company for which he was 
agent. The assured, with this understanding, delivered up the policy 
to the agent for cancellation, and the agent delivered it to the com- 
pany, and it was canceled by it. Held, That the policy was thereby 
canceled, 

An insurance agent directed by his company to take up for cancellation a 
policy of insurance has no power to take it up with a condition that 
he would get for the assured a policy in another company, and the 
surrender of the policy to such agent for such cancellation on such 
condition is an absolute cancellation. 


—Miller vs. Fireman’s Ins. Co., 149. 
3. In Case oF INSANITY. 


Where the insured surrendered the policy for cancellation and received 
the return premium and it was claimed that she was mentally inca- 
pacitated, the question was properly submitted to the jury, not 
whether she was insane, but whether, by reason of mental disease, she 
was incapable of understanding the nature and consequences of her 
act. 


—McClusky et al. vs. Springfield F. § M. Ins. Co., 424. 
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4. In Equity. 


A suit in equity to cancel a policy alleged to have been obtained by false 
statements in the application, cannot be maintained where it appears 
that the company has an adequate legal defense against a suit on the 
policy. 

—Des Moines Life Ins. Co. vs. Seifert, 805. 


5. Novice anD ‘TENDER. 


A continuous denial of liability waives proofs of loss. 


The policy provided that it might be canceled at any time by the company 
giving five days’ notice. If so canceled, or it became void or ceased, 
the unearned premium should be returned on its surrender, the com- 
pany retaining the customary short rate, except that where canceled 
by the company by giving notice it should retain only the pro rata 
premium. 


Held, That the policy was ambiguous as to whether notice and tender of 
premium must be given five days before the act of cancellation, which 
should then be of immediate effect, or whether the notice and tender 
should accompany the act, which should then take effect five days 
later, and must be construed most strongly in favor of the insured. 


Held, That the latter construction must prevail. 
—Continental Ins. Co. vs. Daniel, 354. 


6. Return PREMIUMS, 


The insured, after repeated calls for the payment of premiums which were 
overdue, was notified of the cancellation of the policies by the agent, 
and that a small balance of unearned premium would be paid him on 
return of the policies. He was accustomed to pay the premiums in 
bulk, and leave the agent to apportion them. No notice was taken 
by him of the matter, beyond insuring some of the properties else- 
where. The balance due would not have carried the insurance to the 
date of the fire. He had been accustomed to delay payment of his 
premiums until overdue, and payment had been strongly urged by the 
agent. . 

Held, That it could not be claimed that the obligation to pay the premium 
was a mere personal debt to the agent, and he had no right to apply 
the unearned premium to his personal account, because he had ad- 
vanced the money to the company. 

Held, That there was, in no event, sufficient funds to carry the insurance 
to the date of the fire, and there could be no recovery. 

—Hamburg-Bremen Fire Ins. Co. vs. Browning, 773. 


7. SvuBstTiruTIoN or OTHER INSURANCE BY AGENT. 


An agent accustomed to procure insurance in other companies than those 
which he represented. was requested by insured, whose insurance he 
was accustomed to place, to procure insurance on his machine shop 
without reference to any special companies or the amount to be car- 
ried by each. The policy in suit which provided for cancellation on 
five days’ notice, and two others, were procured and delivered. Two 
days before the fire the agent received notice to cancel the policy in 
suit, stating that he would be allowed until 12 o’clock to place the 
risk elsewhere, and at once replaced it in another company. He in- 
formed the insured of what he had done after the fire. The insured 
replied that it made no difference to him, and at the request of the 
agent surrendered to him the defendant’s policy in exchange for the 
other. Afterward, at the: adjustment of the loss, the plaintiff acqui- 
esced in the views of the adjusters of the other companies the de- 
fendant not being represented, that defendant was also liable, and 
agreed to, and accepted, their pro rata shares of the loss on the basis 
that its policy was also to be included. 
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Held, That whether the agent was authorized to cancel or not, his act was 
ratified by insured, and the defendant was not liable. 

Held, That the plaintiff having accepted the substituted policy in place of 
that of defendant, and received payment on it according to the pro rata 
agreed on by the adjusters, could not claim that the surrender was 
without consideration, and that defendant’s policy was still liable. 

—Larsen vs. Thuringia American Ins. Co., 412. 


8. SuBstiruTIoN oF OTHER INSURANCE BY AGENT. 


The policy was in the name of the owner who paid the premium, and pro- 
vided that the loss should be payable to the mortgagee on the 
owner’s account; also the usual contribution clause, and authorized 
the insurer to cancel on five days’ notice, when the unearned premium 
should be returned. The agent was instructed to cancel, and there- 
upon obtained the policy from the agent of the mortgagee, and can- 
celed without the knowledge of the owner, delivering the same to the 
mortgagee. No part of the original premium was returned, nor any 
other premium paid on the substituted policy. 


Held, That a suit on the first policy was properly brought in the name of 
the owner for the use of the mortgagee. 

Held, That a finding of the court below that the insured had not ratified 
the act of the mortgagee’s agent in surrendering the policy was con- 
clusive on appeal. 


Held, That where insured brought suit on both policies, and the first 
provided that it should only be liable for its pro rata, in case of 
other insurance, whether valid o1 not, it was liable only for one-half 
the loss. 


—Hartford Fire Ins. Co. vs. Peterson, 602. 


See AGENT 4; Fraup 1; Premivm 8, 
CERTIFICATE. Sere Premium 1. 
CHECK. . See Premium 3. 
CIVIL AUTHORITIES. See Risx 3. 
COMMISSION. See Acent 2. 
COMPROMISE. See SuicrpeE 2. 


CONTRACT. 
WHEN INCOMPLETE. 


When the parties to an insurance contract are at the same place, the ac- 
ceptance, to be complete. must actually be communicated to the 
offerer. But when the parties are at a distance, and the offer is sent 
by mail, the acceptance is properly maiied to the offerer, and beyond 
the acceptor’s control. 

The soliciting agent secured an application and forwarded it to the com- 
pany, in another state. which issued the policy and sent it to its local 
agency, which sent it to the agent for delivery, with directions to col- 
lect the premium. The applicant die a few hours before its receipt by 
the latter, and it was not delivered. 


Held, That the case was one of contracting parties at the same place, and 
the contract was never completed, as the acceptance was never com- 
municated to the applicant. 


— Busher vs. New York Life Ins. Co., 761. 


See AGENT 3 ; ASsIGNMENT 1; Po icy. 
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CONTRIBUTION. 
Or BLANKET AND SpeEciFic Poticres. 


The property was covered by thirty-one blanket policies on buildings, 
machinery and stock, as a whole, and by three policies covering 
specific amounts on each item, and all contained the usual contribu- 
tion clause, providing that the policy should be liable for no greater 
proportion of the loss on the described property than the amount 
thereby insured bore to the whole insurance. 


Held, That the total blanket insurance is to prorate with the specific on 
the first item, then the amount of the blanket, less its liability on the 
first item, is to prorate with the specific on the second item, and so 
on, the items being taken in the order of the greatest loss, where this 
produces substantial equity to all parties. 

—Schmaelzle vs. London § L. Fire Ins. Co. et al., 632. 


See ADDITION. 
CORPORATION. Sere AcEnr 6. 
CREDIT. See Premium 3. 
CREDITOR. See Revivau. 

CRIME. See BENEVOLENT Society 10. 
DELIVERY. See Premium 3, 13. 
DESCRIPTION. See Vacanr 4. 
DISABILITY. See Evipence. 

DISEASE. See Accrpent 4; AppuicaTion 1. 
DIVORCED WIFE. See BENEVOLENT Society 3. 
DRAFT. See Premium 4, 11. 

DUES. See Assessment; BENEVOLENT Society 6. 
DWELLING. See Vacant 3. 


DYNAMITE. See Risk 1. 
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EMPLOYER. See Frivetiry 3. 
EMPLOYERS’ LIABILITY. 


1. AccrpENT WHILE MAKING ALTERATIONS. 


A policy of insurance issued by defendant to plaintiff purported on its 
face to indemnify plaintiff from damages for accidental injuries suf- 
fered by persons in or about a building owned by him, and contained 
the following conditions: ‘This policy does not cover loss from lia- 
bility for injuries suffered by any person engaged in making additions 
to or alterations in the building, * * * nor any loss from liability 
for injuries suffered by any person before the premises have been 
fully completed ready for occupancy;” and, further, “‘ Nor shall notice 
to any agent, nor shall knowledge possessed by any agent, or by any 
other person, be held to effect a waiver or change of this contract, or 
in any part of it.” An injury occurred to an employee of plaintiff 
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while engaged at work within the building, for which damages were 
recovered against plaintiff in an action brought therefor. In this ac- 
tion against the insurance company for reinbursement, based upon the 
policy, it is held:— 

That neither at the time the policy was issued nor when the accident hap- 
pened was plaintiff, within the meaning of the policy, engaged in 
making additions to or alterations in the building covered thereby. 
Plaintiff was engaged in constructing an entirely new building, and 
not in altering or repairing an old one. 

At the time the policy was issued, defendant’s agent had full notice and 
knowledge that the building was not “ fully completed ready for occu- 
pancy,” and it is held that the company was bound by such notice, and 
the provisions of the policy attempting to exempt it from the conse- 
quences thereof are invalid. 

A policy of insurance issued and delivered to the insured with full knowl- 
edge on the part of the insurer of facts making it inoperative at its 
inception, is a waiver of all conditions of the policy inconsistent with 
the facts known to the insurer. 


The facts are wholly undisputed, and defendant was not entitled to have 
the case sent to the jury. 


—Andrus vs. Maryland Casualty Co., 319. 


2. Controu or Suir. 


An employers’ liability policy provided that it should only be liable for 
claims brought by the insured himself, for losses actually sustained, 
and paid by him in satisfaction of judgments. Under other provi- 
sions the insurer obligated itself to pay, or secure the discharge of the 
insured from any claim in a suit by an employee, where it took con- 
trol of the proceedings to enforce such claim. 


Held, That where such control of a suit had been taken, and the insured 
was insolvent, and unable to pay the judgment obtained, and neither 
made any claim nor contributed to the expenses of the suit, equity 
had jurisdiction to compel a satisfaction of the judgment by the in- 
surer. 


The policy provided that, unless the insurer elected to pay the insured 
the indemnity, it would take charge of the litigation, and settle at 
its own cost, and the insured was forbidden to settle any claim or 
incur any expense without its consent. 


Held, That the insurer, after taking control of the proceedings, was obli- 
gated to pay the indemnity to the insured, or secure his discharge. 
—Sanders vs. Frankfort Marine, Accident & Plate Glass Ins. Co, et al., 584. 


3. In Case or Ratiway. 


The policy indemnified a street railway against legal liability for casual- 
ties due to its operations, but provided that it should not be liable 
until the loss had been adjusted and settled by the company; also, 
that the insurer should have control of the defense of all legal pro- 
ceedings. A judgment was recovered against the railroad, and it 
was satisfied with the adjustment, but the insurer insisted on an ap- 
peal in which the judgment was affirmed with costs and interest. 
The money was paid by plaintiff in behalf of the railroad and assign- 
ment taken of the claim against the insurer. The latter was garni- 
sheed by plaintiff, and paid the original amount of the claim into 
court from which the plaintiff afterward received it, and discontinued 
the garnishee proceedings. 

Held, On a suit to recover the costs and interest on the costs, and on the 
judgment, that payment by the railroad was not essential to estab- 
lish the liability of the insurer. But the liability was not fixed until 
final judgment on appeal. 
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That under the statute the insurer was liable for interest through failure 
to file a disclosure admitting its liability in the garnishee proceed- 
ings. 

Held, That the insurer was liable for costs of appeal. 

—Stephens vs. Pennsylvania Casualty Co., 180. 


4. Premium Basis CoNnsTRUED. 


Under indemnity policies issued to the owners of a foundry and machine 
shop, against liability to employees and others from accidents through 
alleged negligence of the insured, the initial premiums being paid 
upon the estimated number of the employees under an agreement 
that there was to be a subsequent adjustment based upon the actual 
number engaged and wages paid, the insurer to receive the excess 
due and the insured to have rebates for overpayments, a settlement of 
such excesses and rebates after the life of the policies was made with 
full knowledge of each party of the number of employees and occu- 
pation of each. Held to be an accord and satisfaction protecting the 
insured in an action thereafter for unpaid premiums claimed by the 
insurer. 

Whether or not, upon a construction of the policies, the excluded em- 
ployees in such settlement should have been made the basis of a de- 
mand for the excess, both parties having ample means of information 
of all the facts, the omission must be treated as a mistake of law, 
which forbids in this action a reinvestigation of the controversy. 

—Fidelity § Casualty Co. of N. Y. vs. Gillette-Herzog Mfg. Co., 751. 


5. Statutory AuTHORITY For. 


A life insurance company incorporated and organized under the laws of 
another State, and authorized by its charter to engage in the business 
of “indemnifying employers against loss or damage for personal in- 
jury or death resulting from accidents to employees or persons other 
than employees,’ may, upon complying with the statutory require- 
ments regulating deposits by foreign corporations, be licensed and 
permitted, under favor of section 3596, Rev. St., to engage in and 
transact such employers’ liability insurance in this State. 

In the absence of any statute in Ohio prohibiting life insurance companies 
from doing an employers’ liability insurance in this State, and the 
business itself being by statute expressly authorized, a life insurance 
company incorporated and organized under the laws of a sister State, 
and empowered by its charter to engage in the business of employers’ 
liability insurance, may, by the comity that prevails between the 
States, be licensed and permitted to transact such business in this 
State, although our statute has not in express terms conferred upon 
domestic life insurance companies authority to engage in or transact 
that particular kind of insurance. 


—State ex rel. Sheets, Atty. Gen., vs. Aitna Life Ins. Co., 272. 


6. VIOLATION OF STATUTE. 


Where an indemnity company advised insured to settle a claim for injuries 
to his servant, but denied liability on account of a breach of statutory 
obligation which was exempted in the policy, but agreed to defend suit. 
but the insured employed other attorneys and did not rely on the 
counsel of the company, the company was not liable on the ground of 
an implied promise. 

Where a statute required a mine owner to maintain an open passageway 
around the landing place of the shaft. and that an injured party 
should have a right of action in case of willful neglect, the contributory 
negligence of an injured miner is no defense. 


Where such statute had been originally complied with, but, through a 
cave-in the passageway had become blocked, and so remained much 
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longer than was needed to clear it, the original compliance was no 
defense. 

The policy agreed to indemnify against common-law liability to servants, 
but contained a provision exempting it trom injuries due to failure to 
comply with any statute. 


Held, That the provision was not repugnant to the agreemert to indem- 
nify. 

Knowiedge of the agent that the insured was developing a new mine 
which was not in full operation was not such information that the 
statute, as to maintaining a clear passage was being violated, as to 
waive the provision. 

—Chicago-Coulterrille Coal Co. vs. Fidelity §& Casualty Co. of N. Y., 891. 


ENTIRE CONTRACT. See Risk 6, 
EQUITY. See Cancetuation 4; Fraup 1; Premium 7. 


EVIDENCE. 
ExpEeRT—ACCIDENT DISABILITY. 


An expert may aid the jury, but he cannot perform the functions of a 
juror, and, under the guise of giving testimony, state a legal conclu- 
sion. 

An expert may give his opinion as to medical facts, but he cannot deter- 
mine the legal classification of such facts, and testify as to what was or 
was not “a contributing cause” of an injury. 

Where it is sought to charge a principal with notice, he is only required 
to offer the agent to whom the opposite party claims he gave the 
notice. He need not undertake to prove a negative by producing all 
of his agents, in order to show that each did not receive the notice. 


Evidence of notice to the company’s agent that plaintiff had hernia was 
admissible, not to establish a waive of the terms of the policy, but to 
meet the plea of fraudulent concealment, and thereby prevent the 
avoidance of the whole contract. The charge on this subject was in 
conformity to Civ. Code, $§ 2099, 2101. 

Policies of insurance do not stand on the same footing as contracts of 
affreightment by common carriers: Civ. Code, § 2276. There is no 
standard form of policy prescribed by statute, and the courts must 
enforce the contract as made, and cannot relieve against results of 
the assured’s failure to comply with lawmil stipulations in the policy. 

Under the ternis of the policy here the plaintiff forfeited to the company 
any sum for which proof of loss was not made within the time stipu- 
lated and was not entitled to recover an amount greater than that 
stated in the proof of loss. The excess should be written off. 


There were no pleadings to warrant the admission of evidence as to the 
value of plaintiff’s time 

From the very definition of the term, irrelevant testimony is ineffective. 
Ordinarily, its admission is not cause for the grant of a new trial, un- 
less, from its peculiar nature, or from statements in the assignment of 
error, it is shown to have an effect prejudicial to the complaining 
party. 

The defendant’s objection to the admission of testimony as to the plain- 
tiff’s character as irrelevant should have been sustained. But there 
was no claim that it was prejudicial, and the answer of the witness 
that “he did not know, but supposed it was good,” itself shows that 
this testimony as to character was not harmful. This being a second 
verdict a new trial will not be granted for the error. 


The case was tried in accordance with the former ruling, reported in 116 
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Ga., 121. The evidence was conflicting, but sufficient to sustain a 
verdict for plaintiff for eight weeks’ disability. None of the assign- 
ments of error present grounds requiring the second grant of a new 
trial. 

— Travelers Ins. Co., vs. Thornton, 443. 


See AcciDENT 3; BENEVOLENT Socrety 4, 11; Fraup 2; Heatta; Iron Sare 2; 
SuicipeE 2, 5. 


EXPERT. See Evipence. 
EXPLOSION. See Risk 2. 


EXTENDED INSURANCE. 
Morrauity TABLe. 


The policy stipulated for extended insurance on the basis of 80 per cent of 
the Guarantee fund, but was silent as.to the mortality table to be 
used. 

Held, That a copy of the company’s report to the insurance commissioner 
was admissible to show the tables in use at the date of the policy. 


Held, That subsequent legislation of the company’s home State, changing 
the table employed by the company, could have no ex-territorial 
effect. 

Held, That the company could not, subsequent to the issue of the policy, 
change its tables so as to give less.favorable results to the insured. 

— Provident Sav. Life Assur. Soc. of N. Y. vs. Bailey, 652. 


FEES. See Arrorney’s FEEs. 


FIDELITY. 
1. Errecr or RENEWAL or Bonn. 


The bond of a fidelity company required the signature of the employee. 


Held, That such signature was waived by receipt of two renewal premiums 
with knowledge of the fact. 

The bond provided that its liability should cease upon the issue of a re- 

_ newal, and the renewal provided that it guaranteed the fidelity of the 

employee between dates mentioned, conditioned on the previous bond. 
This renewal was “continued in force” during a specified period. 

Held, That each renewal was a separate contract, and action could only be 
maintained for losses during the period covered by the last renewal. 
But where the previous bond provided that it should be liable for 
losses within the period, discovered within six months thereafter, such 
liability was not affected by the renewal. 

—Proctor Coal Co. vs. United States Fidelity § Guaranty Co., 64. 


2. KNOWLEDGE OF OFFICERS. 


Where the management of a corporation is vested in a board of trustees, 
knowledge of the president, or any other officer or trustee, of an in- 
debtedness on the part of its secretary, will not be imputed to the 
corporation so as to defeat a fidelity bond, unless it is shown to have 
been communicated to the board. 

The fidelity bond provided that the representations of the employer “were 
warranted by the employer to be true; that the employee had not, to 
the knowledge of the employer” been in arrears, etc. 

Held, That the warranty was qualified by the last paragraph, and a mis- 
statement as to arrears, in order to defeat the bond, must not only be 
untrue, but be known by the employer to be so. 

—American Bonding Co. of Baltimore vs. Spokane Building § Loan Society, 835. 
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8. Leaauity ory ComptnaTION WiTH BurGtaRy INSURANCE. 


Where the statutes provide that if a foreign company has complied ‘with 
certain statutes, and the commissioner is satisfied that it is a safe 
and reliable company, he shall issue it a license, is not against pub- 
lic policy for such company to combine fidelity and burglary insur- 
ance where there is no statutory prohibition against it, nor is the 
commissioner authorized to refuse a license on the ground that such 
combination is, as a general principle, theoretically unsafe where he 
is satisfied that the company applying is itself safe and reliable. 


— United States Fidelity § Guaranty Co. vs. Linehan, Ins. Commissioner, 1028. 


4, REPRESENTATION AS TO EMPLOYEE. 


The assistant treasurer of a corporation was authorized to procure a 
fidelity bond at the expense of the corporation. The bond was fur- 
nished on statements signed in the name of the company by the 
general manager. At the end of the term a renewal certificate was 
furnished on statement by the auditor that the employee’s accounts 
had been examined and found correct, which was untrue. The state- 
ment was furnished in response to a request from the insurer to the 
company, 

Held, That the auditor’s statement was admissible as evidence as if its 
execution was known to the gencral manager in charge of the busi- 
ness; it was binding on the corporation. 

Where it appeared that the employee, in addition to his duties as treas- 
urer, was, unknown to the insurer, acting as salesman and receiving 
considerable money in that capacity, the failure to notify the insurer of 
the fact released it from liability. 

—Issaquah Coal Co. vs. United States Fidelity § Guaranty Co., 389. 


5. SIGNATURE OF OBLIGEE. 


A fidelity bond which stipulates that the signature of the employee is 
essential to its validity, and a condition precedent, and which con- 
tains a place indicated for the signature, is invalidated by its absence 
where the bond is delivered to the obligee, which fails to procure the 
signature. Subsequent renewals, which are subject to the conditions 
of the original bond, do not affect the case. 

— Union Cent. Life Ins. Co. vs. United States Fidelity § Guaranty Co., 808. 


See Surety. 


FORECLOSURE. 
AGENT’s KNOWLEDGE. 


Knowledge of the agent at time of insuring under a standard policy that 
foreclosure proceedings were pending estops the insurer from setting 
up such proceedings under the policy provision that if they be com- 
menced it shall be void. 

— Benjamin et al. vs. Palatine Ins. Co. et al., 279. 


FOREIGN COMPANY. 
SERVICE—REMOVAL. 


The revised statutes of Maine provide that no foreign company shall do 
business there until licensed by the insurance commissioner, and 
enumerates certain provisions which must be complied with by such 
company, whereupon it may be licensed. Another section provides 
that any person having a claim against a foreign company may bring 
an appropriate suit in a state court, and service may be made on the 
commissioner, or any duly appointed agent. 


Held, That the latter section applies only to companies that have com- 
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plied with the requirements and have been duly licensed. Any other 
construction might be inconsistent with the Fourteenth Amendment 
to the Constitution. 


Held, That where suit was brought in a state court, and afterward removed 
by the company to a federal court, in the prescribed statutory manner, 
it was not necessary to raise the question of jurisdiction in the state 
court before removal, and the company was entitled after the removal 
to move for dismissal from that court on the ground that no jurisdic- 
tion of the company had been obtained. 


—Greenleaf vs. National Ass’n of Ry. Postal Clerks, 901. 


See Limitation 2; Notice ; PRELIMINARY TERM POLICIES. 


FRAUD. 
1. EQuimraBLE JURISDICTION—CANCELLATION. 


Where a court of equity has obtained jurisdiction in a suit to cancel a 
policy for fraud, the subsequent death of insured before an answer, 
and the immediate commencement of an action at law in which all the 
equitable defenses were available, did not deprive the equity court of 
the right to proceed to final adjudication. 

Where the policy provided for its settlement on the death of insured by 
the issue of an annuity contract providing for payments to the widow, 
and in case of her death, to children, and the survivor of them, and, 
on their death, to insured’s estate, the rights of the children and ex- 
ecutor could not be determined in an action at law by the widow, and 
the insurer was entitled to maintain the suit in equity for cancellation 
for fraud. 


Such a policy involving an annuity contract was a proper subject for spe- 
cific performance. 
Where a multiplicity of suits are necessary ty complete relief, an action at 
law is not an adequate remedy. 
— Mutual Life Tus. Co. of N. Y. vs. Blair et al., 865. 


2. EvIDENCE As TO BuRNED Stock. 
Where the evidence is not conclusive that the fire did not burn long 
enough to occasion the loss claimed, the verdict will not be disturbed. 


Whether the jury shall view the premises is in the discretion of the court. 


The alleged removal of débris by insured, to destroy evidence, is to be 
determined by the jury on the opportunities given for its examination 
by the insurer and the explanation for its removal. 


A statement by counsel of plaintiff, allowed in the argument, may be 
taken with them by the jury for consideration, at the discretion of the 
court, 


Where goods were readily convertible into cash, evidence of pressing 
need of insured for money is admissible to show alleged fraud regard- 
ing amount of stocks claimed. 


—Rickeman vs. Williamsburgh City Fire Ins. Co. of B’klyn, N. Y., et al., 513. 


See Premium 20 ; Proors or Loss 4, 7; REPRESENTATION ; REVIVAL. 
GARNISHEE. See Emproyer’s Liasiury 3. 
GARNISHMENT. See Tontinz. 

GASOLINE. See Risx 4, 5, 


GUARDIAN. See Surcipe 2. 
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HEALTH. 
EvIpDENCE As To ACTION. 


Under a statute providing that the beneficiary may sue in his own name, 
the right of action survives to his administrator. 


The policy was issued on a warranty that the insured was in sound health. 
There was evidence tending to show that he was subject to epileptic 
fits at the time of insuring and died of epilepsy; there was also con- 
trary evidence. 

Held, That where the jury found he was not subject to such fits at the 
time of insuring, a refusal to instruct that he was not in sound health, 
if subject to such fits, the correctness of which would be doubtful as 
a question of law, was harmless. 


— Emerson vs. Metropolitan Life Ins. Co., 539. 


See AppriicaTIon 1, 6, 10, 12; Premium 1; Revivat. 


INCONTESTIBLE POLICY. See Surcrpe 4. 


INCUMBRANCE. 
RESPONSIBILITY OF AGENT. 


Where the insured falsely stated in the application that there was no in- 
cumbrance, under the agent, who said it was proper, in view of the 
smallness of the incumbrance, recovery was not defeated, in the ab- 
sence of fraud, under a policy provision rendering it void if the prop- 
erty was incumbered by a mortgage, while a statute provided that 
statements in the application should be deemed representations, and 
no representation should bar recovery unless fraudulent or material. 


—Manchester Assur. Co.vs. E. V. Dowell § Co., 615. 


See Action; MorrGaGe: TITLE 3. 


INDUSTRIAL INSURANCE. See Revivat. 


INDUSTRIAL POLICY. 
BENEFICIARY OF. 


The provision in an industrial policy that the production of the policy and 
a receipt, signed by any person giving satisfactory proof to the com- 
pany that he is husband or wife or blood relative, or lawful beneficiary 
of insured, shall be conclusive evidence of its payment to the party 
lawfully entitled, gives the company a choice which representative it 
shall pay. No one of them has an exclusive right to the money, or 
power to attach the funds. 

Where, under the statute, a husband is entitled to administer the wife’s 
estate, and to take any surplus as his own, after payment of debts, the 
proceeds of a policy, payable to her, are not his subject to attach- 
ment until reduced to possession. 


—Providence County Sav. Bank vs. Vadnais, 829. 


INFANT. 


INSURANCE OF—RECOVERY OF PREMIUMS. 


A reasonable endowment policy for $500 was procured by an infant, and 
after $54 in premiums had been paid notice of rescission and demand 
for return of premiums was served by an attorney appoirted by the 
infant, and subsequently suit was brought by her next friend to re- 
cover the premiums paid. 


Held, That the insurance, though reasonable, was not a necessary, and the 
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contract was not binding on the infant, and she was entitled to re- 
cover. 

Held, That the company was not entitled to retain the cost of the insur- 
ance already enjoyed. 


Held, That the appointment of the attorney by the infant was not void, but 
only voidable, and when not voided by the plaintiff the notice by him 
was sufficient. 


' —Simpson vs. Prudential Ins. Co. of America, 116. 
INSANITY. See Cancenxation 3. 
INSOLVENCY. See AsstcnMEent 2; Empioyer’s Lianiiity 2; Mortaace, 


INSURABLE. See REPRESENTATION. 


INSURABLE INTEREST. 
1. PurcHasE By INSTALLMENTS. 


The policy insured plaintiff against loss on her piano. The piano was in 
her possession, under a contract of conditional sale, which provided 
for monthly payments until the entire purchase money was paid; that 
it should remain the property of the party from whom she received it 
until the payments were complete; that it should not be removed 
without his consent, and upon failure of payments he might take im- 
mediate possession. Upon fulfillment of agreement she was to receive 
a bill of sale. 

Held, That her insurable interest was limited to the payments made, and 
she could recover only the amount of that interest. 


—Tabbut vs. American Ins. Co., 522. 
2. Recovery Back or ASSESSMENTS. 


The company issued a policy to the beneficiary, who paid the assessments 
on the life of another party, in which he had no insurable interest, 
without the knowledge of the latter. A statute provided that when 
such assessments are paid by another than the assured, without his 
written consent, the beneficiary must have an insurable interest. The 
agent of the eompany, knowing that the policy was invalid, induced a 
subsequent assignee, also without an insurable interest, and in ignor- 
ance of its invalidity, to accept its assignment as an investment. The 
assignment was afterward ratified by the officers of the company, 
who advised the assignee to keep up the assessments, which was done 
until the tender of an overdue assessment was refused, when the as- 
signee discovered the invalidity and demanded a return of the assess- 
ments paid. 

Held, That the policy was against public policy, and void. But the as- 
signee being innocently misled by the misrepresentations of the com- 
pany and its agents, and no risk having been incurred on a void 
policy, was entitled to a return of the assessments. 

Held, That the statute of limitations began to run from the time the de- 


mand was made for a return. But the assignee was not entitled to 
interest prior to the demand. 


—American Mut. Life Ins. Co. vs. Bertram, 491. 


3. Wat CoNnsTITUTES. 


If the holder of an interest in property will suffer loss by its destruction, 
he may indemnify himself therefrom by a contract of insurance. If, 
by the loss, the holder of the interest is deprived of the possession. 
enjoyment or profit of the property or a security or lien resting 
thereon, or other certain benefits growing out of or depending upon 
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it, he has an insurable interest: German Ins. Co. vs. Hymann, 34 
Neb., 708, followed. 


When an insurance company issues its policy and accepts and retains the 
premium without requiring an application by the insured, and with- 
out making inquiry as to the condition of the property or the state of 
its title and the insured has, in fact, an insurable interest, the com- 
pany will be conclusively presumed to have insured such interest, and 
to have waived all provisions in the policy providing for its forfeiture 
by reason of any facts or circumstances affecting the condition or title 
of the property in regard to which no such statement was required or 
inquiry made: German Ins. & Sav. Institution vs. Kline, 44 Neb., 
395, followed. 


—Farmers’ § Merchants’ Ins. Co. vs. Mickel, 801. 


See AssIGNMENT 2, 3, 
INTEREST. See Emptoyer’s Liasimity 3; INsuraBLE INTEREST 2 ; SuicrpE 2, 


INVENTORY. 
Wuat 1s SUFFICIENT. 


The policy required an inventory to be taken within thirty days, unless 
already taken within twelve months and to be taken each year. A 
set of books was required to be kept from the date of such inventory, 
and of that preceding. if taken, showing sales, etc. Such books and 
inventory and last preceding inventory were required to be securely 
kept in a fireproof safe, and produced for examination, under penalty 
of forfeiture. 

Held, That the inventory last taken, shortly after the issue of the policy, 
and also that preceding, were required to be produced unless the agent, 
knowing of the loss of the first, waived its production. 


Where no inventory of a part of the insured property had been taken sub- 
sequent to the issue of the policy, the production of the last preced- 
ing inventory satisfied the requirement. 

—Continental Ins. Co. vs. Cummings et al., 738. 


See Proor or Loss 6. 


IRON SAFE. 
1. PLEaprne In CAsE OF BREACH—ADJUSTMENT BY AGENT. 


A demurrer does not lie to a declaration because it claims other or 
greater damages than the case made legally entitles the plaintiff to 
recover, demurrer not being the proper pleading by which to test the 
extent of recovery. 


Chapter 4173, Act approved June 2, 1893 (Laws 1893, p. 101), authorizing 
the recovery of reasonable attorney’s fees against life and fire insur- 
ance companies in suits upon policies issued by them, is not in con- 


travention of section 1, Declaration of Rights, nor section I, art. 14, 
Const. U. S. 


The execution of a policy of insurance under seal is properly denied by the 
plea of non est factum, and a plea to an action upon such policy 
“that defendant did not covenant with plaintiff as alleged,’ being in- 
applicable, should be stricken on motion. 


A departure in pleading is a matter of substance and ground for general 
demurrer. 

In declaring upon an insurance policy it is not necessary to allege per- 
formance of promissory warranties or conditions subsequent, but 
only of conditions precedent, which may, under section 1045, Rev. St., 
be by general averment. Breaches of promissory warranties and 
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conditions subsequent are matters of defense to be pleaded by the 
defendant, and it is not necessary that the plaintiff anticipate such de- 
fenses, and negative them by averring performance in the declaration. 


The “iron-safe clause’? usually found in fire insurance policies upon 
stocks of merchandise, which requires the assured to take and pre- 
serve an itemized inventory of stock and to keep a set of books, and 
to keep such books and inventory securely locked in a fireproof safe 
at certain times, or in some place not exposed to a fire that would 
destroy the building containing the stock of merchandise, and pro- 
vides that failure to take the inventory shall render the policy void, 
and that in the event of failure to produce the set of books and in- 
ventory for the inspection of the company the policy shall become 
null and void, and such failure shall constitute a perpetual bar to any 
recovery thereon, is a promissory warranty in the nature of a condi- 
tion subsequent. A breach of such clause is a matter of affirmative 
defense to be set up by plea, and not a condition precedent, perform- 
ance of which is required to be averred in the declaration; and hence 
a replication alleging a waiver of such clause, or of a forfeiture accru- 
ing upon a breach thereof, is not a departure in pleading, although 
the declaration sets forth the iron-safe clause, and avers generally the 
performance of all conditions precedent. 


Upon the happening of a total loss under a fire insurance policy upon a 
stock of merchandise the assured gave immediate notice to the com- 
pany, who, by its agent. proceeded to adjust the loss. After knowledge 
of a forfeiture, caused by failure of the assured to comply with the 
requirements of the “iron-safe clause,” the company, by its agent,. 
made an adjustment of the loss, expressed itself satisfied concerning 
it, found that the assured had sustained a loss far in excess of the sum 
insured, and thereupon then and there agreed and promised to pay 
the insured the amount of money secured to be paid by the policy. 
Held, That the forfeiture was waived, and the company could not 
thereafter avail itself of such forfeiture to defeat collection of the 
money agreed to be paid by the policy. 

A clause in an insurance policy that ‘“‘the use of general terms, or any- 
thing less than a distinct specific agreement clearly expressed and in- 
dorsed on this policy, shall not be construed as a waiver of any 
printed or written condition or restriction therein,” may itself be 
waived; and if the company adjusts a loss and promises to pay the 
policy after knowledge of a forfeiture accruing by reason of the 
breach of a promissory warranty therein on the part of the assured, it 
will be bound notwithstanding the fact that such waiver was not in- 
dorsed on the policy. The adjustment and unconditional promise to 
pay the loss with full knowledge of the forfeiture, with no reservation 
that the waiver was to be indorsed upon the policy, will bind the com- 
pany to such waiver, notwithstanding the clause referred to. 


—Tillis vs. L. §& L. §& G., Ins. Co., 289-90. 


: 
Q 
: 





2. WatvER—EvIDENCE. 


> Pleas in abatement and bar may be filed at the same time. The pleas im 

: abatement should be first tried; but, if the party filing them goes to 

trial on the merits under the pleas in bar without asking a trial on the 
pleas in abatement he waives such pleas. 


A clause in a fire insurance policy, called the “ iron-safe clause,” that the 
insured make an inventory of his stock of goods and keep books cor- 
rectly, detailing purchases and cash and credit sales and keep them in 
an iron safe, or away from the store building when closed for business, 
is reasonable and valid. It is a promissory warranty. 


In such iron-safe clause is a provision that non-compliance with it by the 
insured shall forfeit the policy, and that “agents of this company have 
no authority to waive these conditions.” No oral evidence is admissi- 
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ble of an oral waiver of such clause by a soliciting agent of the com- 
pany before or at the time of the issuance of the policy. 

It is a fundamental rule in courts of law and equity that oral evidence of 
prior or contemporaneous oral agreement or conversation cannot be 
received to vary or contradict a valid written contract, unless in cases 
of fraud or mutual mistake. This rule applies to policies of fire in- 
surance. 

If a defendant giving no evidence moves the court to. exclude the plain- 
tiff’s evidence as not sufficient to warrant a verdict for the plaintiff, or 
to direct a verdict for him, and his motion is overruled, and this court 
reverses the judgment for that cause, it will not remand the case for 
another trial, but will enter judgment for the defendant, or, as it 
chooses, direct the Circuit Court to do so, unless satisfied that it will 
work injustice. 

If the Supreme Court holds that a verdict for the plaintiff is without suf- 
ficient evidence, or contrary to the evidence, and reverses the judg- 
ment for that cause, it will grant a new trial or enter judgment for de- 
fendant. 

— Maupin vs. Scottish Union § National Ins. Co., 118. 


JURISDICTION. See Foreign Company ; Fravup 1. 
KEEPING AND STORING. See Risx 1. 
LETTER. See Benevouent Society 11. 

LEVEL PREMIUM. See Assessment Company. 
LEX LOCI. See Premium 9. 
LIFE TENANT. See Trrtz 5. 


LIMITATION. 
1. In Case or MInor. 


A dwelling house, owned by a minor twelve years of age, was insured in 
his name. In May, 1894, it was destroyed by fire. The policy con- 
tained a condition that no suit or action for the recovery of any loss 
shoud be maintainable unless commenced within twelve months after 
the fire. In 1902, when the insured reached his majority, be brought 
an action on the policy to recover the amount of his loss. Held, That 
the contract limitation controlled the general statute of limitations, 
and that the action was barred. 

— Mead vs. Phoenix Ins. Co., 404. 


2. Wartver By AGENT. 


Representations of the local agents that one of them adjusted losses, and 
would adjust the loss in question, and that the plaintiff had six years 
in which to begin suit, was not a waiver of the limitation clause in the 
policy. 

A statute requiring agents of foreign companies to hold certificates of 
authority, did not increase that authority or make the company liable 
for the agent’s misrepresentations regarding it. 

—Barry § Finan Lumber Co. vs. Citizens’ Ins. Co., 527. 


3. WAaltvER oF. 


Where action on a policy is not begun until after its period of limitation 
had expired, the delay is not excused by reason of the fact that the 
claimant had been restrained against commencing such action in 
time by an injunction secured by another alleged claimant. The 
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proper remedy would have been to apply to the equity court for a 
receiver who could have maintained the action. 


Knowledge by the company of the controversy between the parties, and 
failure to call their attention to the limitation, was not a waiver. It 
owed them no duty. 


Refusal to pay on other grounds after the expiration of the limitation did 
not estop the company to rely on the limitation. 
—Paul vs. Fidelity § Casualty Ins. Co. of N. Y., 961. 


See ARBITRATION 1; BeNEvoLENT SocreTy 8; INSURABLE INTEREST 2; SUICIDE 5, 
MEASURE OF DAMAGES. See Fravup 2; Proors or Loss 4. 
MEASURE OF RECOVERY. See Brnevouent Society 13; Tirte 5. 
MEDICAL EXAMINER. See Appuication 4, 5, 6. 

MILL. See Vacant, 2, 4. 

MINOR. See Limitation 1. 

MORTALITY TABLE. See Benevotent Soctery 12; Extenprep INSURANCE. 


MORTGAGE. 
WHEN INVALID. 


The policy provided that it should be void if the subject of insurance be- 
came incumbered by a chattel mortgage. The insured executed such 
a mortgage, which was afterward adjudged invalid under a creditors’ 
suit, because it gave preference to one creditor to the exclusion of 
others, 


Held, That as between the mortgagor and mortgagee, the mortgage was 
valid at the time of execution, and avoided the policy. 


—Secrest vs. Hartford Fire Ins. Co., 704. 


See ForECLOSURE; INCUMBRANCE ; PREMIUM 7. 


MORTGAGEE. 
SUBROGATION. 


The policy insured property foreclosed by the mortgagee in alleged 
breach of its conditions, but containing the mortgagee clause provid- 
ing for payment to the mortgagee notwithstanding its breach, and 
subrogation in such case to the rights of the mortgagee. After a loss 
by fire the insurer paid to the mortgagee the amount of its judgment 
under foreclosure, and took an assignment of the judgment. There- 
after it paid to insured a small balance due under agreement that all 
claims of insured were waived and without prejudice to the right of 
the company to enforce the judgment. 

Held, That the company, by paying the amount of its policy, had not 
waived the conditions of forfeiture. 

— Wisconsin Nat. Loan § Building Ass’n vs. Webster et al., 220. 


See CaNcELLATION 8 ; OTHER INSURANCE 1. 
MURDER. See BENEVOLENT Society 10. 
MUTUAL COMPANY. 


DENIAL OF MEMBERSHIP. 


1. Where a policy has been issued by a mutual protective association which 
is organized and doing business under sections 3686-3690, Rev. St., 
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1892, and said policy has been held in good faith as an indemnity, and 
premiums have been paid and received under it, such association is 
estopped from asserting by way of defense to an action to recover for 
a loss under said policy that the plaintiff is not a member of the asso- 
ciation because he has not signed the constitution of the association. 


2. Where a policy has been issued in good faith by such association, and 
has been received and held by the assured as an indemnity upon the 
condition, set out in said policy, that such policy is made and ac- 
cepted subject to the express agreement by the assured that he will 
pay such further assessments, within thirty days from notice thereof, 
as might be made under the by-laws adopted for the government of 
said association, and in accordance with the laws of Ohio, the assured, 
in an action to recover assessments on such policy, is estopped to 
deny that he is a member of said association because he had not 
signed the constitution thereof. 


—Richards vs. Louis Lipp Co.—Same vs. American Fire Brick § Clay Co., 325. 
NEGLIGENCE. See Accipent 5; Proor or Loss 2. 
NEGRO RISK. See Acenr 3. 
NET VALUATION. See Pretiiary TERM PoticrsEs. 
NOTE. See Premium 1, 8; Premium Norte, 


NOTICE. 
Statutory In CasE OF ForREIGN COMPANY. 


Reversal in a previous appeal does not necessarily dispose of other issues 
in the case than those discussed and decided. Those not disposed of 
may be considered on a second review. 


Where a policy executed in another State provided that it was to be held 
and construed to have been made in the city of New York, the home 
of the company, and further provided that notice that each premium 
is due at the date named is given and accepted by the acceptance of 
the policy, and any statutory notice is waived, the provision that it 
should be held to have been made in New York does not subject the 
policy to the statutory requirement of that State as to notice where 
the contract was actually made outside the State. 


—Mutual Life Ins. Co. of N. Y., Petitioner, vs. Eliza Maud Hill et al., 550. 


See AccripENT 1; CANCELLATION 5; EvIDENCE; PREmIvuM 9, 15, 16; Proors oF 
Loss 1. 


OCCUPATION. 
WHEN INCIDENTAL. 


The insured stated, in his application for a life policy, that his occupation 
was that of a dealer in pumps and well supplies. The policy provided 
that “the following occupations are not risks assumed during the first 
year: Blasting, mining,” etc. The insured was killed by an explo- 
sion in attempting to blow out a well casing with dynamite, in the 
course of his business. 

Held, That the mere incidental handling of an explosive was not, in itself, 
an occupation different from that stated in the application within the 
meaning of the policy. The intention was to exclude only risks inci- 
dent to general occupations involving such risks. 

— Mortensen vs. Central Life Assur. Ass’n of the United States, 784. 


See AccrpENT 6, 8 ; APPLICATION 7; BENEVOLENT Society 1, 5; Frpeniry 4. 
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OTHER INSURANCE. 
1, CoNcURRENT—MORTGAGEE—RETURN OF PREMIUM. 


The policy prohibited other insurance without consent, but contained the 
provision, ‘$3,500 total insurance permitted, concurrent herewith, on 
buildings, boiler, engines and machinery. Other insurance per- 
mitted concurrent herewith on stock.” 


Held, That the intention was to limit the total insurance upon the class of 
property mentioned to $3,500, including the amount of the policy in 
suit, not to authorize $3,500 of additional insurance. 


The policy provided in case of an interest existing in favor of any mort- 
gagee or person having an interest in the subject of insurance, with 
consent of the company, its conditions should apply in the manner 
expresesd in the conditions relating to such interest as should be at- 
tached to the policy. An agreement was attached, making the loss 
payable to P. as his interest might appear. 


Held, That as the limitations regarding other insurance were not con- 
tained in the agreement, their violation did not render it void as to P. 


Reference to P. as mortgagee was not necessary where he was recognized 
as such in the application. 


The policy provided that, in case it became void, the unearned premium 
should be returned on its surrender. 


Heid, That the company was not debarred from insisting that the policy 
was forfeited, while retaining the premium. 
— Senor et al. vs. Western Millers’ Mut. Fire Ins. Co., 455. 


2. KNOWLEDGE oF AGENT. 


Where the burden of proof is on the plaintiffs, and, on the issues made, 
the evidence is not legally sufficient to sustain a judgment for the 
plaintiffs, and a judgment for the defendants is rendered, the trial 
court is not justified in granting a new trial on the ground that the 
findings of fact upon which the judgment was rendered were con- 
trary to the evidence, or not supported thereby. 


If an agent who issues an insurance policy containing provisions as to 
other insurance on the property knows of the existence of a policy 
giving other insurance on the property, and such knowledge of the 
agent is a waiver by the company of the provisions of its policy relat- 
ing to other insurance as to the policy of which the agent has knowl- 
edge, there is no waiver as to a policy of the existence of which it is 
not shown that the agent had any knowledge. 


Where a policy of insurance contains the following among its provisions: 
“This entire policy unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or shall 
hereafter make or procure any other contract of insurance whether 
valid or not, on property covered in whole or in part by this policy,” 
heid, that the words and characters, ‘‘$ xX Total concur- 


rent insurance permitted,” contained on a slip attached to the policy, 
do not of themselves give permission for any additional insurance; 
that they are not an indorsement of an agreement for other insur- 
ance; and that they are not a waiver of the provisions of the policy 
as to other insurance. 
Where the answer, “Yes,” to the question, “Are the policies concurrent?” 
is given in a daily report of the agent to insurance companies when 
*an insurance policy is issued, held, that the said answer did not of 
itself, nor when taken in connection with other portions of the par- 
ticular report, convey to the companies information that other poli- 
cies of insurance on the property were in existence. 
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Where. upon an examination of the testimony in a case, the Appellate 
Court holds that the trial court was not justified in granting a new trial 
on the ground that the findings of fact upon which the judgment was 
rendered were contrary to the evidence, or not supported thereby, 
the order granting a new trial will be reversed, and the cause re- 
manded, with directions to enter final judgment upon the findings of 
fact, unless a motion in arrest of judgment, or for judgment non 
obstante veredicto, shall be made and prevail in accordance with sec- 
tion 1267 of the Revised Statutes of 1892. 


—Philadelphia Underwriters’ Ins. Co. of N. A. et al. vs. Bigelow et al., 948. 


3. THREE-FourtHS VALUE. 


The policy provided that it should only be liable for the cash value, and 
should be void if other concurrent insurance were taken in excess of 
three-fourths of the value. The statute provided that no company 
should take a risk on property greater than three-fourths of its 
value, and when taken its value should be unquestioned in any pro- 
ceeding. It was claimed that other insurance had been taken to an 
amount that rendered the aggregate insurance in excess of three- 
fourths of the value. 

Heid, That where the value of the stock was continually changing, the 
insured is not obliged to see to it that the insurance never exceeds 
three-fourths the value. The statute precludes the company from 
denying that the property was of the estimated value when the in- 
surance was taken, but the insurer may show a reduction in value at 
the time of loss, and the liability, when prorated with other insurance, 
was limited to three-fourths of the value. 

Held, That the stipulation regarding other insurance is a representation 
which, if complied with so far as is essential to the risk, does not 
affect the validity of the policy. The stock might run so low as to 
make the insurance excessive enough to increase the risk, or the 
difference might not be of essential importance. This would be an 
issue of fact. 


—Burge Bros. vs. Greenwich Ins. Co., 656. 
4. WATIVER BY AGENT. 


The plaintiff made a parol contract with the agent to insure her house for 
$1,500. He filled in a standard policy containing, among others, a 
provision against other insurance, which he placed in his safe, and 
did not deliver until after the fire. Nothing was said between the 
parties regarding other insurance which existed on the property. 

Held, That the contract was for a written policy in the usual form, and 
the insured was bound by the provision against other insurance. 


Held, That the retention of the policy by the agent at the request of the 
insured was not a waiver of the provision, nor was the expression of 
a belief by him that the insurance would be paid and notifying an ad- 
juster who came to investigate the loss. 


— Young. vs. St. Paul Fire § Marine Ins. Co., 686. 


5.’ Warver BY AGENT AND ASSESSMENTS. 


A soliciting agent who had, three or four years before, taken insured’s 
application for the insurance, aided him in procuring other insurance, 
without the knowledge of the company. 


Held, That this did not waive a policy provision against such other insur- 
ance, and its violation rendered the policy void, and not simply void- 
able. ‘ 

The company afterward received and retained assessments, without the 
knowledge of such other insurance, until after the fire, when it de- 
nied liability. Held, That this was not a waiver of the prohibition 
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against other insurance where the company did not refuse to return 
assessments, and no demand was made for such return. 


—A. M. Todd Co., Limited, vs. Farmers’ Mut. Fire Ins. Co., 885. 


6. WAIVER OF. 


A policy provision that, unless otherwise provided by agreement indorsed 
thereon, it should be void in case of other insurance, implies that 
negotiations with the insurer and notice of the same were contem- 
plated, so that the violation could be waived. 


Where the insured in such case subsequently notified the company that 
other insurance had been taken out, and the latter replied, inquiring 
as to the state of the property. and promising further attention to the 
matter, which reply did not reach the insured, and about a month 
later the loss occurred, and there was an attempted settlement, and 
the company, with knowledge of the facts, afterward wrote again, in- 
quiring about the state of the property, and afterward reiused to 
accept proofs of loss on the ground that they did not show whether 
there was other insurance, or whether the insured was the owner, a 
finding that the condition regarding other insurance had been waived 
will be sustained. 

— Glasscock et al. vs. Des Moines Ins. Co., 953. 


7. WAlIvER OF. 


Where, at the time a policy of insurance is written, other insurance exists 
upon the same property, and the fact is known to the agent, who 
communicates it to the company, and the company accepts the pre- 
mium, and does not deny the validity of its policy on account of such 
other insurance until after a loss occurs, the company is liable, though 
its consent for such other insurance was not indorsed upon the 
policy as required by its terms. Such conduct on its part amounts to 
a waiver of the provision requiring written consent for other insur- 
ance, and the waiver will apply not onlv to the other insurance as it 
existed when its policy was written, but to any policy subsequently 
issued in lieu or renewal of such other insurance. 

—Hartford Fire Ins. Co. vs. Redding et al., 997-98. 


8. WHERE EXCESSIVE. 


Knowledge on the part of the agent soliciting the insurance, that the 
amount applied for would make the total insurance in excess .of 
three-fourths of the value, was a waiver of the policy provision limit- 
ing it to that amount. 

A policy provision giving the insured the option of canceling the policy, 
in case of other insurance that is permitted, when invalid, relates to 
insurance subsequently procured. 

A statute provided that policy provisions fixing the amount of liability to 
a pro rata with other insurance should apply only to valid and col- 
lectible insurance. 

Held, That where such insurance was invalid, the statute applied, though 
the insurer issuing it treated it otherwise, or paid something in com- 
promise to avoid litigation. 

— Gurnett vs, Atlas Mut. Ins. Co., 859. 


See AppiT1on ; AGENT 7; CANCELLATION 7, 8. 
PAID-UP POLICY. See AppricaTion 3 ; ExTENDED INSURANCE, 
PHYSICIAN. Sere Benevouent Socrety 4; Mepicat ExaMrIner. 


PLEADING. See AtrornEy’s FeEs; Books or Account 3; Proors or Loss 2. 
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POLICY. 
Non-DELIVERY OF. 


There is no liability for loss by fire before the delivery of the policy, al- 
though the policy had been filled and countersigned by the agent, 
under an alleged verbal contract to insure, in the absence of an 
agreement to keep the property protected pending the delivery of the 
policy. 

—Consumers’ Match Co. vs. German Ins. Co. of Freeport, 525. 


See AppLicaTION 1 ; ConTrRACT ; PRELIMINARY ‘l'ERM POLICIES. 


PRELIMINARY TERM POLICIES. 
Net VALUATION OF. 


The amended act of Vermont provides for computing the net value of all 
outstanding policies upon the basis of a specific mortality table, with 
interest at a specified rate per cent, and declares that the “aggregate 
net value so ascertained” of all the policies of the company “ shall be 
deemed its reserve liability.” 


Held, That the meaning of the term ‘net value” is specifically defined by 
the elements of the computation, and has no different fneaning than 
the term “premium reserve” in the original act. 

Held, That the amended act, like the original, makes no distinction be- 
tween preliminary-term policies and other classes, 


Held, That preliminary-term policies are to be valued as such under the 
amended, as well as the original, act. If the Legislature intended that 
they should be valued like ordinary whole-life policies, it has failed to 
make its intention manifest. 


Held, That a provision authorizing the commissioners to compute the re- 
insurance reserve of a foreign company does not give them a dis- 
cretionary power as to the principle on which that computation shall 
be made. 


Held, That where an act has been amended by incorporating the language 
used in the statute of another State, and the amended act does not 
essentially alter the meaning of the original which has already been 
construed by the court, the court will not give to such amendment a 
construction which it has received in such other State," and different 

» from its construction of the original act. 
—Bankers Life Ins. Co. vs. F.G. Fleetwood & John L. Bacon, Ins. Com’rs, 316. 


PREMIUM. 
1. Acceprance oF NotrE—HEaAtta CERTIFICATE. 


The policy provided that it should be void if the premium was not paid 
when due. At the request of the insured the company extended the 
time of payment for four months and accepted a note payable in four 
months, and providing, if not paid at maturity, the policy should be 
void. 

Held, That the acceptance of the ffote was not waiver of forfeiture for the 
entire year. It simply extended the time of forfeiture for four 
months. 

Held, That where the beneficiary could be changed she had no vested 
rights, and even were it otherwise, she could not complain because 


the time had been extended. Her rights depended on payment of the 
premium, 


After the expiration of the time the company demanded payment of the 
note, accompanying the demand with a health certificate showing 


that a forfeiture was claimed, and notifying insured that it must be 
sent to the home office for approval. 








- 
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Held, That this did not waive the forfeiture. Nor could the insured com- 
plain because the certificate was not approved after being held by the 
company for six days and then returned. 


A statute provided that no company should make any other contract for 
insurance or agreement as to the contract other than was plainly ex- 
pressed in the policy. 

Held, That if this applied to the note, it simply invalidated the whole 
transaction and avoided the policy for failure to pay the premium 
when due. 


—Fidelity Mut. Life Ins. Co. vs. Price, 225. 
2. Errect or Nore For. 


The application from a citizen of another State stipulated that the policy 
should be construed according to the laws of New York. The policy 
provided for extended insurance in case of non-payment of premium 
upon the payment, within thirty days thereafter, of any indebtedness 
on account of the policy. 


Held, That judicial knowledge does not extend to the laws of other States, 


and in the absence of any evidence as to the laws of New York they 
will not be considered in the construction of the policy. 


Held, That a note given for a.premium where no provision in the contract 
itself was made for such notes, and where the note itself contains no 
provision for forfeiture in case of non-payment, is not an indebtedness 
against the policy which must be settled within thirty days in order 
to entitle insured to extended insurance. 


—New York Life Ins. Co. vs. Smith., 385. 
3. Denivery oF Poticy—CReEDIT. 


The Minnesota standard form of fire insurance policy provided by sec- 
tion 53, c. 175, p. 417, Gen. Laws 1895 (as amened by chapter 254, 
p. 468, Gen. Laws 1897), though dictated by the statute, must be con- 
strued by the same rules as similar contracts voluntarily entered into. 
Conditions of insurance found in an application, but not embraced in 
the terms and conditions of the policy itself, as required by section 52 
(page 417) of that statute, are inoperative and of no effect. 


Plaintiff signed and delivered to defendant an application for a-fire insur- 
ance policy, which contained a provison to the effect that the policy 
issued thereon should be held suspended if the premium was not paid 
within ten days after delivery of the policy. The policy was issued 
and delivered on February 20, 1903; the property insured was de- 
stroyed by fire on March 3d, following. On the next day plaintiff 
made proof of loss and tendered payment of the amount of the pre- 
mium to defendant, which it refused to accept, denying liability, under 
the policy, for the failure of plaintiff to pay the premium within the 
time prescribed by the application. It is held that, by delivering the 
policy without a prepayment of the premium, defendant must be 
taken to have extended credit to plaintiff, and the policy was in full 
force at the time of the fire. The condition found in the application, 
requiring payment of the premium within ten days after the issuance 
of the policy, was a condition of the insurance, and, not being em- 
bodied in the terms of the policy itself, was ineffectual to defeat lia- 
bility for the loss. 

The tender of a bank check in payment of a debt is good, where it is re- 
fused, not on the ground that it is not lawful money, but upon some 
other ground which is not well taken. 


—Kollitz vs. Equitable Mut. Fire Ins. Co., 755. 
4. Drarr on SuSPENDED BANK. 


The insured, while sojourning in Mexico, wrote to the company, inquir- 
ing to whom his renewal premium was to be paid, whether it had an 
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agent in that country, if not, to whom it should be sent, and the com- 
pany replied that it could be sent to the home office by check, draft, or 
money order, payable to the company. A draft was purchased, and 
forwarded, and the renewal receipt for another year was returned by 
the company. Afterward, but before the draft was paid, the drawer 
bank suspended, and it remained unpaid. The company demanded 
the return of its renewal receipt and, failing to receive it, or any 
further payment, canceled the policy and refused a tender of the suc- 
ceeding renewal premium the follewing year. 

Held, That the draft being forwarded according to instructions, and ac- 
cepted by the company before the failure of the bank, it could not 
charge the loss to the insured and cancel the policy. 

MacMahon et al. vs. United States Life Ins. Co., 647. 


5. IncrEASE AND Recovery Back oF. 


An averment that the written contract differs from that actually made 
through fraud or mistake is not met by a claim that parol agreements 
are merged in the contract as written. 

Where the policy was on the annual renewable plan with premiums in- 
creasing with age, to be made level by dividends if conditions proved 
favorable, a promise by a general agent that the premium should not 
be raised was not unreasonable in a suit to recover premiums paid on 
the ground of fraud. 

The fact that the agent is dead does not preclude the testimony of insured 
as to conversation with him, under the statute of North Carolina. 
The general agent may waive a policy stipulation, notwithstanding a 

clause forbidding it in the policy. 
— Gwaltney et ux. vs. Provident Sav. Life Assur. Soc., 72. 


6. Non-PAYMENT OF. 


Failure to pay premiums on a life policy for twelve years rescinds the 
contract regardless of a statute requiring notice from the company of 
premium coming due in order to forfeit the policy. 

—Lone vs. Mutual Life Ins. Co. of N. Y., 159. 


7. Non-PayMENT oF--MORTGAGE, 


A court of equity has jurisdiction of a suit to redeem property from a 
mortgage after default in the payment of the mortgage debt, and 
the mortgagor has no adequate remedy at law. 

The time of payment of a premium for insurance is, in the nature of the 
agreement, of the essence of the contract. A stipulation in the policy, 
in a note for the premium, or in any other instrument which evidences 
the contract of insurance or a part of it, that the insurance shall be 
void if the premium is not paid on the agreed day, is conscionable, 
valid, and enforceable. 

Time is not ordinarily of the essence of a contract to repay money bor- 
rowed. An agreement to forfeit or to lose money or property much 
in excess of interest during the delay on account of a failure to repay 
a loan on the stipulated day is a contract for a penalty for a failure to 
pay money, and is void, because compensation is the basic rule for the 
measure of damages. and interest during the delay gives full compen- 
sation. 

The finding and decree of a court of equity are presumptively right, and 
they should not be disturbed or modified by an appellate court unless 
an obvious error has intervened in the application of the law or some 
grave mistake has been made in the consideration of the facts. 


The test of abandonment of one’s rights is the existence or non-existence 


of the intent to abandon them. The presumption is that the owner 
intends to preserve them. Acts indicating abandonment are not 
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necessarily sufficient to establish it, but are generally only material as 
they tend to prove the intent to abandon. 


The practical interpretation given to their contracts by the parties to 
them while they are engaged in their performance, and before any 
controversy has arisen concerning them, is one of the best indications 
of their true intent, and courts that adopt and enforce such a con- 
struction are not likely to commit serious error. 


—Manhattan Life Ins. Co. of N. Y. vs. Wright, 426. 
8. Non-PayMEenT or NOTE For. 


Where a note, taken by a life insurance company for the purpose of ex- 
tending the time ior the payment of a past-due premium, contains an 
agreement providing for a forfeiture of the rights of the assured if the 
note is not paid at maturity and default is made in such payment, the 
retention of such note by the company after its cancellation, as evi- 
dence of non-payment, does not constitute a waiver of its rights under 
the contract. 

The defendant, on May 23, 1899, issued to one Sharpe a policy of insurance 
on his life, in which it was provided that he should pay to the com- 
pany a cash premium of $53.06 on the 23d day of May in each year for 
twenty years thereafter. It was further provided that the payment of 
the first annua! premium should continue the policy in force for four- 
teen months, and that after the payment of two annual premiums it 
would be continued in force for the period of two years and five 
months. The first annual premium was paid when the policy was 
issued; the second was not paid when due, but the assured made a 
cash payment of $14, and gave his note,to the company, due in three 
months thereafter, by which it was stipulated that if he failed to pay 
the note at maturity all claims to further insurance and benefits under 
the policy should become void and forfeited, except as stated in the 
policy itself. He failed to pay the note when it fell due, and the com- 
pany renewed it for one month. When the renewal note matured he 
again made default, and the company thereupon canceled the policy 
and the note. One year, six months and four days thereafter the as- 
sured died, and his beneficiary brought suit to recover the amount 
named in the policy. Held, That a forfeiture had accrued, and the 
plaintiff could not recover. 


—Sharpe vs. New York Life Ins. Co., 989. 
9. Non-PayMENT OF—WHAT CONSTITUTES THE POLICY. 


Where a policy of insurance appears as one large sheet of paper, em- 
bracing four pages, on one page of which is the main contract, on 
another are certain printed conditions and agreements, on another a 
copy of the application for the policy and certain acknowledgments 
and agreements of the applicant, and on the fourth the usual indorse- ¢ 
ment indicating that the folded paper contains a policy on the life 
of the assured (naming him), etc.—the main contract referring in 
terms to the conditions and agreements and to the application—the 
entire sheet of four pages and the contents of same will be considered 
the ‘policy. 

And when the: plaintiff offers the policy in evidence without reservation. 
producing the sheet and having the same marked “filed in evidence,” 
everything on the four pages will be considered embraced in the 
offering. 

The defense of forfeiture of the policy of life insurance sued on, because 
of non-payment of the four annual premiums preceding the death of 
the assured, is sustained under the facts and circumstances presented. 

The statute of New York, providing that no life insurance company 
doing business in that state shall declare forfeited or lapsed any policy 
for non-payment of premiums, except after the special notices provided 
therein, is not applicable to business transacted in another state. 
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Where a citizen of the State of Louisiana made application through a 
local agent for a policy of life insurance, to be issued by a New York 
company, the application stating that the policy should not be bind- 
ing until the premium should be paid to the company or its duly au- 
thorized agent, and a policy was executed in New York pursuant to 
the application, and forwarded to the local agent in New Orleans, 
who collected the premium, countersigned the receipt, and delivered 
the policy to the assured, held, that the contract was perfected in the 
State of Louisiana, and was governed by the laws of that state, and 
not by the laws of the State of New York: Mutual Life Ins. Co. vs. 
Cohen, 21 Sup. Ct., 106, 179 U. S., 262, 45 L. Ed., 181; Equitable Life 
Assur, Soc. vs. Clements, 11 Sup. Ct., 822, 140 U. S., 226, 35 L. Ed, 
497; May on Insurance, § 66. 

Under the express terms of the policy. the neglect to pay four annual 
premiums rendered the contract null and void. 

—Grevenig vs. Washington Life Ins. Co. of N. Y., 723. 


10. ORDER oN RAILROAD, 


The insured, under an accident policy, gave an order on the paymaster 
of the railroad employing him for the monthly installments of his 
premium as they came due. The order stipulated that failure of the 
paymaster to deduct from his wages was at his risk and if not de- 
ducted the insurance terminated; also, that if discharged before the 
first installment came due, unless the secretary was notified in three 
days and the instaliment was remitted. The policy stipulated that 
no indemnity should accrue subsequent to default in premium. The 
insured was discharyed after the first installment had been deducted, 
but no notice or remittance was sent to the company. He was in- 
jured during the following month of January, and two days later the 
installment was remitted by the former employer. The application. 
which was part of the contract, provided that the first installment 
should be payable on the first day of January, and default should 
terminate all rights, but the policy could be reinstated by tendering 
payment within four months. 

Held, That the deduction having been already made, and held in the hands 
of the railroad company, the insurance was not forfeited. 

—Pritchett vs. Continental Casualty Co., 608. 


11. Payment By Drarrt. 


Prior premiums, eight in number, had been paid by checks mailed to the 
agents. The last premium was likewise mailed ten days before due. 
On notice of its non-receipt, the insured sent the amount by New 
York exchange to the home office after it was due. The draft was 
returned in a letter, stating that the company was advised by its agents 
that the premium was not paid to them when due, and that the check 
which insured stated he had mailed was not received. 


Held, In an action for reinstatement of the policy, that the letter admitted 
the right of the agents to receive checks, and that the sole ground of 
forfeiture was non-payment when due. 

Held, That this circumstance, together with the authority of the agents in 
other matters, shows that they were authorized to accept checks. 
Held, That the insured was justified in believing that he had done all that 
was required of him, and in relying on his previous course of dealing, 

and a forfeiture could not be claimed by the company. 
—Travelers Ins. Co. vs. Brown, 285. 


12. Payment By NOTE. 


Although the policy provides that it is not to take effect until the first 
premium shall actually have been paid, the company, in effect, waives 
that provision if it accepts a note instead of the cash. It (the policy) 
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takes effect from the date of the acceptance of the note by the com- 
pany. After having thus waived, it cannot forfeit the policy or treat 
it as null—at least, not without first calling on the maker and notify- 
ing the assured. Forfeitures are not favorites with courts. 


A policy cannot be returned to the company without the consent of the 
assured and of the beneficiary. 


The plaintiff, in writing the judgment, should have given credit to the de- 
fendant tor the amount of the note, 


—Lawrence vs. Penn Mut. Life Ins. Co., 788. 
13. QuatirreD DELIVERY oF Poticy. 


In the absence of evidence that the first premium was paid, the company 
put in evidence a receipt signed with the name of insured for the 
policy expressed to be “for inspection,’ which was testified by the 
agent to have been drawn by himself and signed in his presence by 
insured in exchange for the policy. 


Held, That evidence of a statement by the agent that he had delivered the 
policy, and held what was equivalent to the premium, and of one 
familiar with the signature of insured that he did not regard the 
signature as his, was not sufficient to sustain a claim of the delivery of 
the policy in the face of the receipt. 


— Coffin vs. New York Life Ins. Co., 421. 
14. Recovery Back or. 


Where an illiterate woman is induced by an agent to take a policy, repre- 
senting that it would be paid up in five years, and she only discovers 
the deception at the end of that time, she is not necessarily guilty of 
such laches in not having the policy read to her, as to debar her from 
recovering back her premiums. 


—Prudential Ins. Co. of America vs. Conolly, 418. 
15. Srarutory Novice. 


Policy conditions forfeiting it for non-payment of premium will be 
strictly construed in favor of the insured, and will only be enforced 
where the conditions to be ‘performed by the company as a pre- 
requisite have been strictly complied with. 

The policy was to be governed by the laws of New York, which required 
statutory notice of the time of payment to be given, and that, unless 
paid on that date. the policy would lapse. The policy provided that 
it should be void if the premium was not paid within thirty days 
after it became due. 


Held, That a notice stating that if not paid on the date on which it be- 
came due ihe policy by its terins would become void, was not in 
accordance with the contract, which allowed thirty days thereafter, 
and the policy continued in force, although no premium was paid. 


—Nederland Life Ins. Co., Limited, vs. Neinert, 673. 
16. Sratutory Notice or. 


A policy upon the life of a resident of Iowa, where the premiums and the 
insurance money were payable at the home office in New York, and 
which was there executed. though to take effect on delivery, is a 
New York contract in the absence of evidence of place of delivery. 

A book purporting to be the laws of New York, passed at a legislative 
session, bearing a printed certificate of the Secretary of State that it 
was printed under his direction, is presumptive evidence of the laws 
of New York, under a statute providing that such printed copies 
purporting to be published under the authority of any State shall 
be such presumptive evidence. 


A notice reciting the amount of premium, date when it would fall due, 
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and that unless paid to the company, or to its authorized representa- 
tive, on the presentation of a prescribed receipt, the policy would 
be void, signed by the secretary, is a valid statutory notice of a New 
York contract, though mailed by a clerk. A statement as to place 
where premium was payable was for benefit of insured. Notification 
of agent’s address was unnecessary; payment could be made at home 
office. The sending of a premium receipt to the agent, without no- 
tice to insured, did not affect the case. 

Where non-payment of premium is sufficiently shown to establish a 
prima facie case in connection with the required notice, lack of any 
affirmative claim as to payment is fatal to recovery. 

—Summitt vs. United States Life Ins. Co., 620. 


17. Watver By AGENT. 


The application provided that it should be a part of the contract, and that 
the policy was accepted, subject to its provisions, and should not 
take effect until delivered and the first premium had been paid. A 
like provision was incorporated in the policy, and a statement that 
no agent had power to waive its provisions or to extend the time of 
paying premium, or to waive forfeiture. 

Held, That the applicant was chargeable with knowledge of the fact that 
the policy did not take effect until the premium had been paid, and 
that the agent could not waive the payment without express authority. 

The policy was delivered by a general agent, who was claimed to have 
waived payment of premium for thirty days. The agent’s contract 
with the company stipulated that he had no authority to alter con- 
tracts or waive forfeitures. 

Held, Where the insured died within a few days, without payment of pre- 
mium, there could be no recovery without proof of express authority 
of the agent to waive payment. 


—Russell vs. Prudential Ins. Co. of America, 168. 
18. Watver By AGENT. 


Where insured knew the premium was overdue, had promised to pay on a 
stipulated date, and was told that meanwhile he was carrying his own 
risk, there can be no recovery. 

The fact that an agent had, in certain cases, given credit for premiums, is 
not evidence of a custom of waiving premium payment that would 
bind the company. 

— Brown vs. Pennsylvania Casualty Co., 423. 


19. WatveR By AGENT, 


The application, which was a warranty, stipulated that the policy should 
not take effect until the premium had been paid while in good 
health. The policy had been sent to the agent for delivery, upon 
payment of premium, but the insured died before delivery. The agent 
testified that he had agreed to hold the policy to a certain date, when 
he was to receive the premium, partly in cash and partly in a note. 

Held, That this was not a waiver of the provision that the policy should 
not be in force until the premium was paid. 


—Mutual Life Ins. Co. of New York vs. Lucas, 519, 


20. Watver oF FrRAavup By AGENT. 


Retention of a policy applied for, for an unreasonable time by the appli- 
cant, and failure to notify the company of the repudiation of the con- 
tract, is a waiver of an alleged fraudulent deception by the agent in 
securing a note for the premium, and obligates the insured to pay the 
note. 


A policy provision, that non-payment of premium, when due, renders it 
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void, coupled with a provision for reinstaternent and the right to the 
payment of a specified sum at the end of ten years, does not affect the 
case. 

National Life § Trust Co. vs. Omans, 824. 


21. Watver or PAYMENT. 


The application provided that the answers were a consideration for the 
contract which, it was agreed, should not take effect until the pre- 
mium was paid while in good health, and the policy signed by the sec- 
retary. A receipt for a premium note given by applicant recited that 
the note would be in full payment of premium if paid when due, pro- 
vided the policy was issued on the application. The application also 
authorized the agent to give a binding receipt, signed by the secre- 
tary, upon payment of premium, making the policy in force from the 
date of application, provided the application was approved and the 
policy, duly signed, was issued from the home office. 

Held, That the policy was issued when duly executed at the home office, 
although it had not been delivered. 

Where the application was accepted and the policy issued in ignorance of 
the fact that the applicant had subsequently become ill, this was not 
a waiver of the requirement that the premium must be paid during 
good health. 

Payment of premium by a third person, after the death of insured, did not 
affect the rights of the parties, where the policy had been issued, but 
not delivered, before death. 

—Strigham vs. Mutual Life Ins. Co. New York, 463. 


22. WHEN OVERDUE. 


The payment of premiums after the first is a condition subsequent, and 
the burden is on the insured to show that the policy had lapsed 
through non-payment. 

The agent testified as to the lapse, and that he would not have accepted 
an overdue premium, even if tendered, without a health certificate, 
and that he had had no conversation with insured subsequent to one 
about three months after the lapse, evidence that he had admitted 
such conversations to another was proper for purpose of impeachment. 


Where the premium was payable semi-annually, and there was some evi- 
dence of a waiver of one such payment, but not of the second, and 
instruction that the policy only took effect from the date of its deliv- 
ery which, if correct, would not have made the second premium in 
arrears at the time of death, was erroneous, and when the finding was 
against the company, was sufficiently prejudicial to call for a reversal. 

—Thomas vs. Northwestern Mut. Life Ins. Co., 436. 


23. Wuen Parp By INSOLVENT AGENT. 


An agency firm, in violation of a statute, agreed to pay the first premium 
in order to induce the applicant to insure, and did so, and a policy 
reciting such payment was delivered to insured. A receiver of the 
firm, through the use of the company’s name, sued to collect the 


premium. 
Held, That the parties were in pari delicto, and where the contract had 
become executed, the court would not aid in such collection. . 


Held, That the company had received the money, and the agents could not 
claim to be subrogated to its right to recover. 
—EKquitable Life Assur. Soc. to use of Reilly vs. Wetherill, 509. 


See Acrent 4, 7; AppLicaTion 8, 11: ASSESSMENT ; EMPLOYER’s LiaBrurry 4; IN 
rant ; Notice; OTHER INSURANCE 1 ; REBATE 1 ; RETURN oF Premium; War ; 
Wire’s Porrcy 1, 3, 4. 
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PREMIUM NOTE. 
Non-PAayMENT OF, 


Where a policy of insurance is made and accepted upon the express con- 


dition that the ‘‘entire policy shall be void * * * if the premium, or 
any note given therefor, shall have been due and unpaid for thirty 
days at the time any loss or damage shall happen to the property in- 
sured,” there being no waiver of the condition, such policy will im- 
mediately be void if the premium or any note given therefor shall not 
be paid within thirty days after payment thereof is due; and neither 
demand of payment nor notice of intention to insist on the forfeiture 
is necessary on the part of the insurer: Insurance Co. vs. French, 30 
Ohio St., 240, distinguished. 
—Ohio Farmers’ Ins. Co. vs. Wilson, 912. 


See Nore ; Premium Note 2. 
PROOFS OF DEATH. See Suicripe 2, 5. 
PROOFS OF LOSS. 


1. Detay in Notice on Proors—SvuFFIciENcy OF PLEADING. 


The requirements in the standard insurance policy that the insured shall 


give notice of loss and make proofs of loss are conditions precedent 
to the right to sue, but a failure to give the notice or to make the 
proois within the time stipulated will not invalidate the policy, or 
work a forfeiture of the rights of the insured, in the absence of a 
stipulation to that effect, but will merely postpone the day of pay- 
ment, where such notice is given and proofs of loss made within 
such time as will enable the insured to bring his suit within the time 
limited by the policy. 


Where proofs of loss required to be made and served upon the company 


by the policy are sufficiently full to give the company notice of the 
loss required by another provision in the policy, the same document 
will be sufficient as a notice of the loss, as well as proofs of loss. 


Proofs of loss served upon an insurance company, signed and sworn to 


by the insured, stating that the fire occurred at a stated hour on a day 
named; that it originated in the roof or attic of the building, but how 
it originated, or the cause thereof, was to the insured entirely un- 
known; that the fire did not originate by any act, design, or procure- 
ment on the part of the insured, or in consequence of any fraud 
or evil practice done or suffered by the insured; and that any other 
information required by the company would be furnished on request 
—substantially comply with a provision in the policy requiring the 
proofs of loss to state the knowiedge und belief of the insured as to 
the time and origin of the fire, particularly as the company requested 
no further information from the insured. 


Trial courts have power to permit parties to withdraw from written stipu- 


lations waiving a jury and submitting the cause upon an agreed state- 
ment of facts to the court. The exercise of such power rests in dis- 
cretion, and it is properly exercised where the application is made 
before the court has decided the cause under the written submission, 
and the party applying has discovered other pertinent facts since the 
yibmission was entered into, which the other party declines to em- 
brace in the agreed statement. The fact that, by the exercise of due 
diligence, the omitted facts might have been discovered before the 
submission was entered into, does not deprive the court of the power 
to grant the application to withdraw. 


Under section 1059, Rev. St., 1892, a plaintiff may file more than one 


replication or subsequent pleading to any pleading of the defendant, 
if he so desires. 
— Hartford Fire Ins. Co. vs. Redding et al., 997-98. 
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2. DevayY—NEGLIGENCE. 


Unless an insurance policy in express terms provides for a forfeiture in 
case proof of ioss shall not be made within sixty days after the de- 
struction of the insured property a forfeiture will not be declared by 
courts. 


The negligence of the assured, resulting in the loss of his property by 
fire, which will defeat a recovery on an insurance policy, must be 
willful, and of such a degree as to amount to fraud. 

—St. Paul Fire § Marine Ins. Co. of St. Paul, Minn., vs. Owens, 827. 


3. Estopprt—VALuED Poticy. 


Where the evidence tended to show that, after the company was notified 
of the loss, the adjuster accepted the inventory furnished him by in- 
sured, of personal property destroyed as satisfactory, and only when 
the sixty days, allowed for furnishing proofs, had about expired, was 
a demand for formal proofs made, the company. was estopped from 
denying the sufficiency of the proofs. 


Under a valued-policy law no proof of the value of a building was neces- 
sary, where it was totally destroyed. 


— Minneapolis Fire § Marine Mut. Ins. Co. vs. Fultz, 690. 
4.—ExcrEssIvE VALUATION. 


In an action on a policy of fire insurance for $1,000 on a stock of mer- 
chandise, the policy containing the usual clause as to fraud or false 
swearing, the insurer pleaded in defense that the proof of loss showed’ 
a value of $3,646.75, whereas plaintiff's privilege license tax covered 
only stock not in excess of $3,500. It appeared from the undisputed 
evidence that plaintiff had not commenced business when the fire oc- 
curred. He had not opened his store, and much of his stock was in 
boxes, and none had been sold or offered for sale. Held, That since 
a merchant need not pay any privilege tax until he begins business, 
the defense was insufficient. 


In an action on a policy of fire insurance for $1,000 on a stock of mer- 
chandise, the policy containing the usual clause as to fraud or false 
swearing, the proof of loss showed a value of $3,646.75. On the trial, 
insured testified that the value of the goods as a stock for market was 
as stated in the proof of loss, but, because of a discount allowed him 
when he bought them, the actual value was $3,400, whereupon the 
defendant procured leave to file. and filed, special pleas, to one of 
which the court properly sustained a demurrer, but omitted to put in 
the judgment sustaining the demurrer the requirement that the de- 
fendant answer over to the declaration. The plea sought to avoid 
recovery on the ground that there was fraud and false swearing. be- 
cause the prooi of loss showed the value to be $3,546.75, whereas the 
declaration and the testimony of plaintiff under oath, on the stand as 
a witness, showed the value to be only $3,400. Held, That, since it is 
plain that any further answer on that line would have been futile, the 
loss being concededly total, the explanation of the witness reasonable, 
and the value far in excess of the insurance, so that, even though the 
swearing at one time or the other was designedly false, the omission 
was not cause for reversal. 

In an action on a policy ot fire insurance for $1,000 on a stock of mer- 
chandise—the policy containing the usual clause as to fraud or false. 
swearing—the proof of loss showed a value of $3,646.75. On the 
trial, insured testified that the value of the goods as a stock for mar- 
ket was as stated in the proof, but, because of a discount allowed him 
when he bought them, the actual value was $3,400, whereupon the 
defendant procured leave to file, and filed, special pleas, to which 
demurrers were properly sustained; and the defendant attempted to 
plead over, and presented pleas seeking to avoid the recovery on the 

VoL. XXXITI.—70. 
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ground that there was fraud and false swearing, because the proof 
showed the value to be $3,646.75, whereas the declaration and the 
testimony of plaintiff under oath showed the value to be only $3,400. 
Held, That, since it was plain that any further answer on that line 
would have been futile, the Joss being concededly total, the explanation 
of the witness reasonable, and the value far in excess of the insurance, 
even though the swearing at one or the other was designedly false, the 
court properly refused to permit the filing of the pleas. 
— Home Ins. Co. of N. Y. vs. Lowenthal, 812. 


5. QUESTIONS FoR JURY. 


Where there is conflicting testimony as to the submission of the insured 
to the required examination, and the remaining issues were as to the 
value of the goods burned, and as to whether the insured feloniously 
caused the fire, the whole question is for the jury. 

Proofs of loss are not evidence that can be read to a jury. They are for 
the court to determine whether there has been sufficient compliance to 
sustain an action. 

—Rosenberg et al. vs. Firemans Fund Ins. Co., 956. 


6. SUFFICIENCY OF. 


The policy was on saloon property of plaintiff, assigned to a brewing 
company. 

Held, That the action by plaintiff for use of the brewing company could 
be sustained. 

Where the policy required that the proofs of loss should state whether 
there was other insurance, a statement that the insurance amounted 
to a certain sum, naming the face of the policy, was sufficient com- 
pliance. 

Requirements in the policy of acts to be done by insured subsequent to 
the loss will be liberally construed where they do not increase the 
risk. 

Where all books and papers were destroyed by the fire, a schedule, show- 
ing amount on stock as a whole, on furniture and fixtures as a whole, 
and on beer in storage as a whole, is sufficient compliance with the 
requirement of an inventory showing amount and cost, and amount 
claimed on each article. 

Proofs of loss are not evidence of ownership, or of the fact or amount of 
loss. 

—Schilansky et al. vs. Merchants’ § Manufacturers’ Ins. Co., 92. 


7. VERIFICATION—FRAUD. 


The policy required the proofs of loss to be signed and sworn to by the 
insured. Under the sanction of the agent who prepared them and 
was authorized to contract they were signed and sworn to by the 
father of insured, who was employed in the store and was familiar 
with the goods. 

Held, That the company was estopped to deny that they were not prop- 
erly verified. 

Sworn tax returns, giving a value of property greatly less than that 
claimed in proofs of loss are not, as a matter of law, proof of fraud, 
but evidence as to the credibility of the witness and as to the issue of 
fraud. 

—Burge Bros. vs. Greenwich Ins. Co., 656. 


See Action ; Boox or Account; CANCELLATION 5; INVENTORY. 


RAILROAD. See Premium 10. 
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RAILWAY. See Empioyer’s Liasiuity 3. 


RATES. See BENEVOLENT Society 12. 


REBATE. 
1. By AGENT—EFFECT OF. 


The soliciting agent offered to give the applicant his commission, which 
amounted to half the first premiums, as an inducement to take out 
the policy. The insured consequently gave the agent his note for 
half the premium, and the agent himself paid the company the 

amount of the note in cash and delivered the policy to the insured. 

A statute forbade the giving of a rebate, and penalized both the agent and 
the company. 

Held, In an action on the note, that the contract was forbidden by the 
statute, and therefore illegal, and the consideration for the note 
therefore failed. 

Held, That a court will, of its own motion, take notice of such illegality, 
though not pleaded. 





—Heffron vs. Daly, 186. 
2. Liasrmiry ror Act or AGENT. 


The soliciting agent, without the knowledge of his company, allowed a 
rebate on the premium of a policy which he had negotiated in con- 
nection with his assistant superintendent, but returned to the com- 
pany the full amount of premium, less his commissions, to which it 

was entitled. Agents were not authorized to rebate by the com- 

. pany, and the practice was explicitly prohibited in its rate book. 

Held, The company was liable for the violation by its agents of a statute 
forbididng discrimination between insurants of the same class and 
equal expectation of life, under a penalty of $500. 

Held, That while a principal is not, as a general rule, responsible for 
criminal acts of its agent, when unauthorized, the nature of insur- 
ance and the interest of the public in it, subject to regulation by the 
police ‘power and make it responsible for the act of the agent within 
the scope of his authority, in violation of the statute. 

Held, That the fact that the original action was begun against the assist- 
ant superintendent as well, and that the name of the agent was af- 
terward substituted, and he, being beyond the jurisdiction of the 
court, was not served, did not affect the case. 

—Metropolitan Life Ins. Co. vs. People, 643. 


REINSTATEMENT. See Premium 11. 
REINSURANCE. See Aaent 2. 
REMOVALS. See Forrregn Company. 


< RENEWAL. See Acent 2; Fipenrry 1, 5. 


REPRESENTATION. 
EFFECT OF FALSE. 


Where the policy provided that it should be void in case of any material 
misrepresentation regarding the subject of insurance, a statement by 
the applicant to the agent that he had paid $1,500 on the contract 
price of the building, when he knew he had paid less than $700, was 
fatal, though it was not in response to any question in the application, 
nor communicated to the insurer. 
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Where the insured promised the material men to procure a policy for 
their security, and obtained it only in his own name, without inform- 
ing the company of the facts, misrepresentations which avoided it as 
to the insured is a defense in an action by the creditors. 

Where, under such circumstances, the policy is void for misrepresenta- 
tion, the payment to insured of a compromise sum, after notice of 
creditors that they have an interest, does not make the company lia- 
ble to the creditors. 

—Dunham et al. vs. Citizens Ins. Co., 478. 


See APPLICATION 6. 


RESCISSION OF CONTRACT. See Brenevotenr Society 7, 8, 9; WIFE’s 
Pouicy 3. 


RESERVE. See Pretiminary TERM PoricrEs. 
RETURN PREMIUM. See Cancetxation 5, 6. 
REVIVAL. 


MISREPRESENTATION OF HEALTH. 


An industrial policy provided that it might be revived, in case of lapse. 
subject to satisfactory evidence of the sound health of insured. In 
her application for renewal the insured declared that she was in as 
good a state of health as when the policy was issued. 

Held, That an instruction that the declaration was a warranty which, if 
not true, avoided the policy, was properly refused. A charge that in- 
sured was bound to act in good faith and, if she fraudulently misrep- 
resented her health the policy was void, and if her health was not sub- 
stantially different from what it was at the date of the original policy 
she was in good health within the meaning of the parties, was proper. 

— Mulligan vs. Prudential Ins. Co., 777. 


RISK. 
1. DYNAMITE. 


Where a policy provides that it should be void if dynamite were kept on 
the premises, the keeping of a sti-k and a half of dynamite, whether 
it caused the fire or not, worked a forfeiture. 

— Bastian vs. British American Assur. Co., 1033. 


2. ExXpLosives. 


The statute made the provisions in the policy representations, unless ma- 
terial to the risk. The policy on goods, while located in a specified 
building, provided that it should be void if explosives were kept, or 
allowed on the premises described. 

Held, That though the explosives did not cause the fire, and were re- 
moved in time to prevent an explosion, the policy was avoided. 

Held, That the prohibition was not restricted to insurance on the build- 
ing, but applied to insurance on goods. 

—Kennefick- Hammond Co. vs, Norwich Union Fire Ins. Society, 664. 


3. Frere ORDERED By CiviL AUTHORITIES. 


The statute of California requires every warranty to be incorporated in 
the policy, or in some instrument referred to by it and signed by the 
insured. A certificate was issued, insuring grain, which was subject 
to the conditions of an open policy, not so signed. The latter pro- 
vided that it should not be liable for losses caused by order of the 
civil authorities. 
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Held, That this provision was not a warranty, and therefore, invalid under 
the statute. 

Held, That where the open policy was in possession of insured, he was 
bound by its provisions, though ignorant of them. 

Held, That where the insured grain was burned by a fire legally started 
on other land, by order of the authorities, to destroy insects, and 
which got beyond control, the company was not liable. 

—Conner et al. vs. Manchester Assur. Co. of Manchester, Eng., 844. 


4, GasoLINE—KNOWLEDGE OF AGENT. 


Where the agent of a fire insurance company has knowledge of the true 
conditions surrounding insured property, and the company issues a 
policy in which such conditions are restricted or prohibited, the same 
are presumed to have been waived. Rule applied where the policy 
prohibited the use of gasoline upon the premises insured, but the 
agent had knowledge of the fact that gasoline had been used, and that 
it was the intention to continue its use for cooking purposes, yet is- 
sued a policy without a special permit attached thereto. 

— Hartley vs. Pennsylvania Fire Ins. Co., 329. 


5. KEEPING OF GASOLINE. 


The policy provided that it should be void if the hazard was increased by 
any means within the knowledge of insured, or if gasoline was kept 
on the premises. A rider permitted the use of a gasoline stove, but 
warranted that no gasoline should be kept on the premises, except 
that which was contained in the reservoir. It was claimed that gaso- 
line was kept in violation of the rider. 

Held, That the provision regarding increase of hazard and the keeping of 
gasoline is not to be construed as a single clause limiting the prohi- 
bition against gasoline to such as increased the hazard, and thus 
leaving the question of increase to the jury. The two clauses are in- 
dependent, and the keeping of gasoline was of itself a violation as a 
matter of law. 

Held, That the keeping of nearly a gallon of gasoline in a can was a viola- 
tion of a warranty in the rider. 

Held, That the insured owner was not relieved by the fact that the viola- 
tion was by a tenant, without his knowledge. 

Held, That it was not necessary to show that the loss was due to the viola- 
tion. 

—Norwaysz vs. Thuringia Ins. Co., 83. 


6. Wauen ENTIRE. 


An insurance policy which contains a stipulation that “this entire policy 
shall be void” on certain named conditions is not a severable risk, 
although the amount of insurance is distributed among different 
classes or articles of property: Coleman & Co, vs. Insurance Co., 49 
Ohio St., 310. 

—Germania Fire Ins. Co. vs. Schild, 60. 


See Occupation. 
SALE. See ApsustMent ; APPRAISEMENT. 
SALVAGE. See APPRAISEMENT ; FRavD 2. 
SERVICE. See Forrren Company. 


SETTLEMENT. See Cancetuation 1. 
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SEVERABLE CONTRACT. 
WBRAT Is. 


Where an insurance policy is issued, and different classes of property are 
insured, each class being separated from the others, and insured for a 
specific amount, and there is a breach of the conditions of the con- 
tract as to one class of the property insured, the contract should be 
considered not as one entire in itself, but as one which is severable, 
and in which the separate amounts specified may be distinguished, 
and a recovery had for one or more of them without regard to the 
other, provided the contract is not affected by any question of fraud, 
act condemned by public policy, or any increase of the risk of the 
company on the whole property insured because of the breach. 


— Miller vs. Delaware Ins. Co. of Philadelphia, 503. 


STANDARD POLICY. 
CONSTITUTIONALITY OF. 


The Legislature is not inhibited by any provision in the Constitution of 
the United States or of this Stat@ from exercising the power of limit- 
ing incorporated insurance companies to the issuance of one standard 
fire insurance policy, even though such standard form contain a clause 
that there shall be no right of action on the policy until the amount of 
the loss or damage be determined by three arbitrators, or there be a 
waiver of such clause by both parties. 

—In re Opinion of Justices on Constitutionality of Standard Policy, 44. 


See AcEnT 1; ARBITRATION 2. 
STATUTE. See Empuoyer’s Liasmity 5, 6; Pretimrary Term Povicres, 
SUBROGATION. See MorvGacee, 


SUICIDE. 
1. As Derence 1n AccIDENT Po.icy. 


An accident policy, insuring also against death, named a principal sum of 
$5,000, which should be the limit of its liability in any case, and then 
specified various benefits, some of them continuing in case of differ- 
ent casualties; among them the sum of $500 in case of suicide. The 
policy was issued to a citizen of Missouri, and a statute of that State 
provided that in such case, in suits on life insurance policies, suicide 
should be no defense where not contemplated at the time of issuing 
er and any stipulation to the contrary in the policy should be 
void. 

Held, That the statute restricted the common law right of defense, and 
should be strictly construed. 

Held, That the only limitation in the language of the statute is that sui- 
cide shall not prevent the right of recovery to the extent of the sum 
stipulated for in the policy. 

Held, That the statute did not forbid the stipulation among other benefits 
for a specific sum, payable in case of suicide, so long as it was a 
substantial amount, and not a mere attempted evasion of the statute. 

Held, That the company, in case of suicide, was liable only for $500, not 
$5,000, the maximum amount of the policy. 

—Amanda M. S. Whitfield, Plaintiff, vs. Aitna Life Ins. Co., Defendant, 78: 


2. COMPROMISE BY GUARDIAN—EVIDENCE. 


The acceptance by the guardian of the beneficiary of the amount of as- 
sessments that would have been due in any case, and release of the 
additional insurance money which would be forfeited by suicide was 
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without consideration, and did not prevent collection of the balance, 
nor did the acceptance of such amoum from the guardian by the bene- 
ficiaries on attaining their majority. 

A guardian has no power to compromise a claim without the authority 
of the court. 

Proofs of death furnished within thirty days by the guardian, with a state- 
ment of his right to collect the money, and not objected to, is suffi- 
cient compliance with a requirement that the claim shall be made 
within six months. 

A requirement that satisfactory proofs of death shall be made means only 
reasonable proofs as to cause of death, not necessarily such as will 
satisfy the insurer, and neither party is bound by such proofs when 
the cause becomes a question. 

A policy stipulating for the payment of a specific sum at death, and also 
a return of assessments paid, without interest, sixty days after proofs 
of death, renders the insurer liable for interest on the specific sum 
after the sixty days. 

Where the proofs of death tend to show suicide the burden of proof still 
remains with the insurer, and natural or accidental causes will be pre- 
sumed. A jury cannot find a death suicidal where they are unable to 
determine the cause. 

The verdict of a coroner’s jury is admissible as evidence as to suicide, but 
not the testimony of witnesses at the inquest, except as a contradic- 
tion to the verdict. 

An admission by the guardian of infant beneficiaries as to suicide cannot 
be treated as an admission of the beneficiaries. An infant cannot 
make admissions or authorize another to make them against his in- 
terests. 

—Knights Templars § Masons’ Life Indemnity Co. vs. Crayton et al., 693. 


3. In Case oF BENEVOLENT SOCIETY. 


The certificate of a benevolent society provided that it should be incon- 
testable after a certain period, in case of compliance with the rules of 
the association, and the member remained in good standing. Else- 
where it was provided that the policy was avoided by suicide or death 
in consequence of the violation of law. 

Held, That the presumption is against insanity in case of suicide, 

Held, That the certificate must be liberally construed, and that where the 
member remained in good standing otherwise, it was incontestable on 
account of suicide. 

Held, That suicide was not a criminal violation of law in Illinois. 

Held, That actual suicide was not an attempt at suicide within the meaning 
of the certificate. 

—Royal Circle vs. Achterrath, 20. 


4. INCONTESTIBLE Po.ricy. 


A life insurance policy provided that it should be incontestable after two 
years from its date. The insured, who held the policy, which was 
payable to his wife, committed suicide after the two years’ period had 
elapsed. Held, That the beneficiary was entitled to recover the 
amount. 

—Supreme Court of Honor vs. Updegraff, 400. 


5. Li1ration—EvipENce. 


After preliminary correspondence the company stated that the case had 
been referred to its counsel, as investigation had shown death by sui- 
cide. 

Held, That the letter withdrew any previous implied request for delay, 
and an action delayed thereafter until more than a year had elapsed, 
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exclusive of the time between the prior correspondence and the let- 
ter, since the right of action accrued, was bound by the provision that 
it should begin within one year. 


When the plaintiff, in order to bind the company by the statement of a 
local agent, calls a witness to prove that he was such, he cannot allege 
that there was no agent on whom process could be served, where the 
statute provides that it may be served on any agent. 

The policy provision fixing the time within which suit may be brought is 
not affected by the general statute of limitations regarding actions in 
case of death. 


Where death was dtie to drinking carbolic acid, and the only question 
was whether it was accidental, exclusion of the coroner's verdict that 
death was due to drinking carbolic acid was immaterial. 


Where the right of recovery depended on proofs of death made for all the 
beneficiaries, statements therein made by plaintiff were admissible 
against him. 

A question to the jury, whether death was due to an act which insured 
voluntarily committed with intent to produce death by his own hand, 
did not properly express an issue whether death was due to suicide, 
sane or insane. 

Objection that plaintiff is a minor, and no guardian ad litem was ap- 
pointed, is too late when first made to appellate court. 


— Fey et al. vs. I. O. O. F. Mut. Life Ins. Soc., 300. 
6. SANE oR INSANE. 


Certain benefit certificate or policy of insurance construed. Held, That 
the contract of insurance involved must be deduced from the applica- 
tion, the policy, the by-laws of the order, and the answers of the in- 
sured to all questions contained in the medical examination, involving 
her physical condition. 

Prior decisions affirmed, in which this court held:— 


(a) Where the policy is silent upon the subject, the insurer is liable in 
the event of suicide by the insured. 

(b) Where a policy of insurance provides against such liability in gen- 
eral terms, the insurer is not liable in the event of intentional self- 
destruction while sane, but is liable if the insured was insane. 

{c) Where the policy provides against liability in the case of suicide by 


either a sane or insane person, such a provision is binding upon the 
parties to the contract. 


A contract of insurance prepared by an insurance company will be con- 
strued liberally as against the insured, and strictly as against such 
company, 

Robson et al. vs, United Order of Foresters, 945. 


See AccIDENT 7, 


SURETY. 
AGENT’s Bonp—OBLIGATIONS UNDER. 


Where one signs the bond of an agent as surety, in which there is a blank 
space for other sureties, and places it in the hands of the principal, 
the latter has implied power to insert the names of other sureties, and 
cause it to be executed by them. 


The retention of the bond, and permitting the agent to act by the obligee 
is evidence of his acceptance of it. 


Authority given the agent to act also in another capacity than that ex- 
pressed in the bond, where the complaint of his malfeasance was not 


connected with such extraneous duty does not affect the liability on 
the bond. 
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The right of a principal on a bond to make application of his remittances 
to a preceding debt is one to which a surety cannot object, except 
where diversion of funds is attempted which the surety was entitled 
to have applied in a specific manner, in fraud of his rights. 


It is the business of the surety to see that his principal performs his duty. 
Mere inaction of the creditor in not notifying the surety of the state of 
the accounts will not release the surety unless it amounts to fraud or 
concealment. 


— Boyd, Sherman, Livermore, and Evans vs. Agricultural Ins. Co., 560. 


See Frpetiry 1. 
SURRENDER. See Wire’s Pouicy 4. 


TEMPORARY INSURANCE. 
WHEN PERMANENT. 


An affidavit of defense which charged false statements in the application 
and certain letters, but failed to incorporate a copy of the application 
and letters, was insufficient. 


The insured was given a provisional certificate of insurance for ninety 
days, which stipulated that the company might terminate it at any 
time during that period, and in such case it should be void, but that 
if the application was accepted a permanent policy should be deliv- 
ered as soon as may be, and the payment on the provisional con- 
tract should be credited on the premium. The insured died shortly 
after the expiration of the ninety days. 

Held, That where the company gave no notice of its election to terminate 
during that period, nor offered to return the premium at its close, the 

. insured was entitled to assume that his application had been accepted. 
—Keen vs. Mutual Life Ins. Co. of N. Y., 916. 


TENDER. See Cancexuation 5. 
THREE-FOURTH VALUE. See OrHer INsuRANCE 8. 


TITLE. 
1. CHANGE OF INTEREST. 


The policy on a factory provided that it should be void in case of change 
of interest, title or possession. The land was held by insured under a 
partly paid land contract. Subsequently the insured contracted to 
sell the factory and reassign the land to the grantor. Part of the 
consideration was paid, and the contract was reassigned, and a bill 
of sale for the factory executed and given to a third party for de- 
livery upon payment of the balance, when it was agreed that title 
should pass. The fire occurred before the delivery had been made. 

Held, That the policy was avoided by the change of interest. 

— Excelsior Foundry Co. vs. Western Assur. Co., 1016. 


2. IN Wire as TRUSTEE. 


The insured was entitled to a life estate in the property so long as she 
remained unmarried, under the will of her husband, which gave the 
estate in trust to his executors, with power to lease or sell, and pro- 
vided that upon the death or remarriage of the wife the trust should 
cease and the property be divided among the children. The wife had 

} become sole executrix. 

Held, That the legal title as trustee, as well as the life interest, was in the 
widow while she remained unmarried, and she was the sole and uncon- 
ditional owner in fee simple within the meaning of the policy. 

—Security Ins. Co. vs. Kuhn, 374. 
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38. INCUMBRANCE-—CHANGE OF—KNOWLEDGE (F AGENT. 


Where a policy of insurance contained the condition that, if the interest 
of the assured be or become other than the entire, unconditional, un- 
incumbered, and sole ownership of the property, the policy shal! be 
void unless otherwise provided by agreement indorsed thereon, and 
such policy was issued by an agent having authority to issue policies 
of insurance and consummate the contract, and such agent, at the 
time of the issuing of the policy, had knowledge of incumbrance upon 
premises, but indorsed no mortgage clause thereon, held the com- 
pany waived the condition of the policy. 

Whiere such an agent, having full knowledge of the incumbrance upon 
premises and the condition of the title when sold upon deferred pay- 
ments, undertakes to indorse upon the policy a loss payable clause to 
protect the parties interested, and by mistake fails to place a suffi- 
cient indorsement thereon, held, in an action to recover upon the 
policy, the loss clause may be reformed to correct the mistake, uni 
made to conform to the intention of the party making the same. 

—Hartford Fire Ins. Co. vs. McCarthy et al., 1040. 


4. KNOWLEDGE OF AGENT. 


Where the agent, at the time he issued the policies in the name of K. as 
sole owner, knew that the property was, in fact, owned by the K. 
Company, a corporation, the warranty of sole ownership was waived. 

Evidence that the corporation was commonly known to consist of K. and 
his brother was admissible with other evidence to show knowledge on 
the part of the agent. 

Where the connection of the agent with the insurance terminated with 
the issue of the policies his subsequent declaration should not be ad- 
mitted against the company unless he was first shown to be charged 
with some duty connected with them. 

—Continental Ins. Co. vs. Cummings etal., 733. 


5. KNow1LepGEe or AGENT—MEAasvuRE oF REcovERY—Lire TENANT. 


Where the facts regarding title are known to the agent, the latter is re- 
sponsible for misstatements which he makes regarding it in the ap- 
plication, when the insured is ignorant of such misstatements. 

The fact that a deed is in grantee’s possession is not presumptive of its 
delivery at time of execution where there is affirmative evidence that 
it was not delivered until after the death of the grantor. 


Where the policy limited recovery to the interest of insured at time of 
loss, it was error to instruct the jury that they could base their ver- 
dict, either on the cost of replacement, or value when burned, or 
damage from loss of use, where the issue involved the nature of the 
insured’s interest. 

The insured was in possession under an oral agreement with the owner 
that if he would pay taxes and insurance he could do what he liked 
with it except to seli it. 

Held, That he was not a mere tenant at will, but a life tenant, subject to 
the termination of his tenancy through failure to comply with the 
conditions. 


—Schaefer vs. Anchor Mut. Fire Ins. Co., 977. 
6. Property oF Wire In NAME oF HusBaAND—AGENCY. 


Suit was brought by the wife on a policy in the name of her husband, and 
which he had procured, but where it was claimed the property be- 
longed to her, and there was some evidence that she was the party 
insured and of a waiver of objection by the company to removal of 
the goods. 
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Held, That a non-suit was properly refused. 


Held, That it was not error to charge that the allegation of the insurer 
that the property was insured in the name of the husband must be 
established by a preponderance of evidence, where it also charged 
that plaintiff was similarly bound to establish the indebtedness of the 
insurer. 

Held, That it was not error to charge that, if the agent by a mistake 
insured one party rather than the other, that the policy must be re- 
formed in order to a suit, but that this would not probably be diffi- 
cult in a court of equity. 

Actions of an adjuster after a loss may be evidence of consent to removal. 


The dismissal of a prior suit brought by the husband did not bar suit by 
the wife. 


Where the husband acted as agent for the wife in procuring the insurance, 
declarations of the agent to the husband would be binding on the 
company. 

Removal of the property, when done with the agent’s consent, was no 
defense where not pleaded. 


— Montgomery vs. Delaware Ins. Co., 108. 


7. TRANSFER OF AGENT. 


The policy insured jointly D. and M. M. afterward sold her interest to 
D., and sent the policy to the president of the company to have it 
transferred. He erased the name of M. from the face of the policy, 
where he was named as payee and wrote, ‘“ Erased by C. N. Hunt, 
President.” The policy had a blank form for such transfer on its 
back, to be filled by the transferree and signed by the president. 

Held, That a company cannot bind itself not to agree to modifications in 
its contracts, and a general agent with power like the president could 
waive the policy form as to transfer, even if waiver was forbidden by 
the contract. 


—Davis et al. vs. Farmers’ Mut. Fire Ins. Ass’n, 281. 


8. Watver By AGENT. 


Insured was applied to by the general agent, through whom he had been 
accustomed to secure his insurance from the company, for his renewal, 
as usual, tor the coming year, and informed the agent that he had 
contracted to sell the premises and had put the party in possession, 
and requested a proper change in the policy. He was told that this 
was unnecessary, and paid his premium. The policy provided that it 
should be void in case the interest of insured was other than uncondi- 
tional and sole ownership, and that no officer or agent had power to 
waive its provisions, except in the manner specified. 


Held, That the policy provision was not sufficient notice to bring home to 
the insured a knowledge of the limitation of the agent’s power. 


Heid, That the agent acted within the apparent scope of his authority, and 
waived the change in the nature of the title. 


—Virginia Fire § Marine Ins. Co. vs. Richmond Mica Co., 361. 


See Acent 5 ; InsurnABLE INTEREST 1 ; WrFe’s Poticy, 1, 2. 


TONTINE, 
GARNISHMENT. 


A policy payable to wife of insured, dated September 19th, agreed that 
the tontine period should be fifteen years, and that at its termination 
the insured should have the option of withdrawing the accumulated 
surplus in cash or applying it in various ways named in payment of 
premiums, or in the purchase of new, paid-up insurance without re- 
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quiring consent of the beneficiary. The company was garnisheed by 
a creditor of insured. 

Held, that the tontine period expired on the close of September 18th, fif- 
teen years later, and was payable on the 19th, when garnishee sum- 
mons was served. 

Held, That the accumulated surplus payable was absolutely the property 
of the insured, and was not exempt from his debts under a wife’s 
policy statute. 

—Ellison et al. vs. Straw et al., 231, 


TRUSTEE. See Titte 2. 
UNEARNED PREMIUM. See Oruer Insurance 1 ; RETURN PREMIUM. 
UNNECESSARY DANGER. See Accriwenr 4, 8. 


VACANT. 
1. CHANCE CONSTRUED. 


The policy provided that it should be void “if the building be or become 
vacant, and so remain for ten days.” 

Held, That the provision amounted to a stipulation that, if vacant at the 
inception of the contract, it should not remain so for more than ten 
days, and was not waived because the building was vacant at the time 
of issuing the policy without the knowledge of the insurer, or be- 
cause it failed to inquire about it. 

— Bartlett et ux. vs. British America Assur. Co., 849. 


2. Ip.LENEss IN CasE oF MILL. 


The policy, insuring a sawmill, provided that it should be void if the mill 
ceased to be operated for more than ten consecutive days, but a rider 
attached permitted it to be idle during the winter season. 

Held, That the insurer was estopped to deny the competency of its own 
witness, introduced to show the length of such season. 

Proof of the local usage of the term “winter season,” in the sense of the 
term between closing in the fall and the arrival of logs in the spring, 
is sufficient proof of a fact. In the absence of evidence to the con- 
trary, the meaning of the rider will be presumed to be the local mean- 
ing of the term. 

Held, That the burden was on the insurer to show that the mill was idle 
longer than the period permitted. 

—Barker vs. Citizens’ Mut. Fire Ins. Co., 818. 


3. In Case or DWELLING. 


Non-compliance with certain provisions of section 25, c. 175, p. 401, Laws 
1895, requiring an insurer to examine the structure insured, does not 
charge the insurance company with notice that the premises are va- 
cant. This provision has reference to the fixing of the value of the 
structure. 

The term “occupied as a dwelling,” contained in a policy of insurance, 
will be construed to be words of warranty, in the absence of knowl- 
edge by the insurer that the building was vacant. Under such cir- 
cumstances, if the building insured was unoccupied at the time the 
policy was issued, and remained vacant until destroyed by fire, the 
insurance company is not liable thereon. 


—Aiple et al. vs. Boston Ins. Co. of Boston, Mass., 821. 


4. In Case or Mitt. 


Certain mining property, consisting of a quartzmill, hoist building, bunk- 
house, assay office, and other buildings necessary and constituting a 
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part of the entire system, were insured against fire. The policies 
specified specific amounts upon the mill and contents, and upon the 
other buildings and their contents, and contained the following war- 
ranties: “Warranted by the assured that at all times when the prop- 
erty herein described shall be idle or inoperative, a constant day and 
night watchman shall be kept on duty, provided that if such property 
be idle or shut down for more than thirty days at any one time no- 
tice must be given to this company and permission to remain idle for 
such time must be indorsed hereon, or this policy shall immediately 
cease and determine.” ‘‘ This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto, shall be void if 
a building herein described, whether intended for occupancy by the 
owner or tenant, be or become vacant or unoccupied and so remain 
for ten days.” 


Held: (1) The property described in the policies referred to and included 
the entire system, and not the particular property specified as the 
“‘mill,” which, under the evidence, was not shut down and idle within 
the meaning of the warranties. (2) The premises described in the poli- 
cies were not vacant and unoccupied within the meaning of the war- 
ranties. 

—Central Montana Mines Co. vs. Firemans Fund Ins. Co.—Same vs. Royal 

Ins. Co., 745. 


VALUATION. See OrHeEr Insurance 3; Proors oF Loss 4. 
VALUED POLICY. Sr Proors or Loss 3. 


WAIVER. See ApprRAISEMENT: Book or Account 1; Empioyser’s Liasiuity 1 ; 
Iron SaFe 1, 2; Limrration 2 ; OTHER INSURANCE 2, 4, 5,6, 7; Premium 17, 
18, 19, 20, 21. 
WAR, 


WHEN Po.icy 1s AVOIDED BY. 


A policy of life insurance provided that the insured might serve in the 
military service of the United States in time of war by giving the in- 
surance company notice and paying an extra premium for the war 
hazard; otherwise, in case of death the company should be liable for 
the reserve on the policy only. The insured enlisted in the service of 
the United States, and was killed on the island of Mindanao, one of 
the Philippines, in May, 1900. No extra premium was paid. Held, 
That the company was not liable for more than the reserve on the 
policy. 

‘Courts of this country take judicial notice that under the treaty of Paris 
between the United States and the kingdom of Spain, signed Decem- 
ber 10, 1898, the Philippine Islands became a part of our territory, and 
that after that time the inhabitants of those islands were in a state of 
insurrection against the government. Judicial notice is taken also of 
the fact that in 1902 the insurrection had not ended in the island of 
Mindanao. 


—La Rue vs. Kansas Mut. Life Ins. Co., 370. 


WARRANTY. See Apptication 3, 12; Booxs or Account 3; Fipe.ity 2. 
WIFE. See BENEVOLENT Society 3; Tirze 2, 6. 


WIFE’S POLICY. 
1. Extension oF PREMIUM. 


A policy making the wife beneficiary vests an interest in her which the 
husband cannot destroy, except in the way prescribed in the policy or 
the law. 
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Where the husband took out such a policy, but failed to pay the second 
premium, and it was claimed that the time of payment had been ex- 
tended by the agent, whereas, a notice on the policy denied such 
right to agents, and that though the statutory notice had been mailed 
as to the premium due, according to the policy, but no notice had 
been mailed regarding the extended premium, and there was evidence 
that during the period of extension the insured had procured a policy 
from another company, stating that he intended abandoning the origi- 
nal policy. ; 

Held, That such action and declaration by insured was not an actual 
abandonment, that the consent of the wife was requisite for that pur- 
pose. 

— Washington Life Ins. Co. vs. Berwald, 214. 


2. INTEREST oF BENEFICIARIES. 


The policy was payable to the wife and child of insured, or, “if they are 
not living,” to his executors or administrators. The child survived, 
but the wife died before the insured. 

Held, That the wife and child took vested interests, whether joint or sev- 
eral, and no part of the policy was payable to the executors or admin- 
istrators. 

Fish vs. Massachusetts Mut. Life Ins. Co., 928. 


3. REscIssion. 


Where the wife is induced by an agent to sign an application for insur- 
ance on his life in the name of her husband, without his knowledge, 
which, by the rules of the company, render it void, she may, upon 
discovering the fact, if innocent of any intentional wrongdoing, re- 
scind the contract and recover back the premiums paid. 


— Metropolitan Life Ins. Co. vs. Asmus, 1037. 
4. SURRENDER By HusBAnD. 


The policy required notice of premiums coming due to be given to the 
insured, and insured the husband for the benefit of the wife. The 
policy was surrendered by the husband as the agent of his wife in ex- 
change for another on a different plan, without her knowledge. He 
had retained possession of the policy as her agent, and had paid the 
premiums. Afterward, with the concurrence of the wife, he surren- 
dered the second for a third policy, both being, as before, for the 
benefit of the wife. She was fully cognizant, and took part in all the 
transactions, except that she did not know that the second policy had 
been substituted for the first. 


Held, That where the company acted in good faith, the wife could not . 


insist that the first policy was not forfeited because of failure to give 
notice of subsequent premiums coming due. 

Held, That she was not entitled to have premiums paid on the subsequent 
policies applied to keep the fifst in force. 

Held, That she was precluded by her participation in the subsequent ex- 
change, and the fact that her husband had, for a long time, retained 
possession of the first policy, from claiming that it had been unlaw- 
fully surrendered. 

Leonhard vs. Provident Savings Life Assur. Society, 798. 
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